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Court of Appeals of the District of Columbia. 


No. 3459. 

Harry Siierdy et al., Appellants, 

vs. 

Louis Brownlow et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 38245. 

Harry Sherry, Golden A Company, a Corporation; Antonio 
Cerriglio*. Trading as A. Cerriglio A Co.; Barnett Shapiro, Morris 
Wittlin, Richard L. Ball, Isaac Furman, Harvey R. Mann, 
Francis I. Brooke, Trading as A. \Y. Kelly A Co.; Joseph B. Falk, 
Trading as G. K. Andrews A Co.; Louis P. Krey, Trading as Krey, 
Price & Co.; William T. Johnson. Brevard B. Strohecker and 
Frank B. Guest. Co-partners Trading as Strohecker & Guest; 
Frank B. Crovo, Jr.. Trading as F. B. Crovo, Jr., A Co.; William 
Brayshaw, Ephriam J. Hollis, Georgie Elbert Robertson, Ben¬ 
jamin F. Uhfelder and Ralph De Simone, Co-partners Trading as 
Uhfelder & De Simone; Joseph Ferrero and Gerald Fitzgerald, Co- 
partners Trading as Ferrero A Fitzgerald; John S. Miller, Trading 
as Miller A Roller; Max Shapiro. .1. Frank Ferry, Morris Vigder- 
housc and Samuel I. Cohen, Co-partners Trading as Yigderhouse 
A Cohen; Edward D. Means and Lewis W. Means, Co-partners 
Trading as E. D. Means A Co.: National Fruit Co., Inc.; E. Maury 
Posey, Richard W. Claxton, Harry II. Harris, and P. K. Chaconas 
A Co., Inc., Plaintiffs, 


vs. 

Louis Brownlovv and Charles W. Ivutz, Commissioners of the 

District of Columbia, Defendants. 

A United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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HA Kit V SHERRY KT AL. VS. LOUIS BROWNLOW ET AL. 


1 Bill of Complaint. 

Filed September 8, 1920. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 38245. 

Harry Siierby, Golden A Company, a Corporation; Antonio 
Cerriglio, Trading as A. Cerriglio A Co.; Barnett Shapiro, Morris 
Wittlin. Richard L. Ball, Isaac Furman, Harvey R. Mann, 
Francis I. Brooke, Trading as A. W. Kelly A Co.; Joseph B. Falk, 
Trailing as G. K. Andrews A Co.; Louis P. Krey, Trading as Krev, 
Price A Co.: William T. Johnson, Brevard B. Strohecker, and 
Prank B. Guest. Co-partners Trading as Strohecker A Guest; Frank 
Li. Crovo, Jr.. Trading as F. B. Crovo, Jr..&Co., William Brayshaw, 
Kphriam J. Hollis, George Elbert Robertson, Benjamin F. 
Chfolder and Ralph Do Simone, Co-partners Trading as Uhfelder 
A De Simone; Joseph Ferrero and Gerald Fitzgerald. Co-partners 
Trading as Ferrero A Fitzgerald; John S. Miller, Trading as 
Miller A Roller; Max Shapiro, J. Frank Ferry, Morris Yigder- 
bouse and Samuel I. Cohen, Co-partners Trading as Yigderhouse 
A Cohen: Edward D. Means and Lewis W. Means, Co-partners 
Trading as E. I >. Means A Co.; National Fruit Co., Inc.; E. Maurv 
Posey, Richard W. Claxton, Harry II. Harris, and P. K. Chaconas 
A Co., Inc., Plaintiffs. 


Lons Brown low and Charles W. Kutz, Commissioners of the 

District of Columbia, Defendants. 


2 The bill of complaint of the plaintiffs herein respectfully 

shows to this Honorable Court: 

1. That the plaintiffs Golden A Company and P. K. Chaconas A 
Company, Inc., are corporations organized under the laws of the 
United States applicable to the District of Columbia; and the plain- 
til! National Fruit Company, Inc., is a corporation organized under 
the laws of the State of Maryland, and that the said corporations are 
doing business in the District of Columbia: and that the other plain¬ 
tiffs are citizens of the United States and residents of the District of 
Columbia and each of them is a taxpayer in said District and pays 
taxes for the support and maintenance of said District, and brings 
this suit each in its and his own right and on behalf of themselves, 
and all others similarly situated, who may hereafter join herein as 
plaintiffs under the order of this Court. 

*2. The defendants, Louis Brownlow and Charles W. Kutz are citi¬ 
zens of the United States and residents of the District of Columbia, 
and are Commissioners of said District, duly appointed and qualified 
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according to law and are now acting and proposing to act as such 
Commissioners and are herein sued as such Commissioners. 

3. That the plaintiffs arc either the owners or lessees of property 
abutting on Louisiana Avenue, Northwest, between Ninth and Tenth 
Streets, in the City of Washington, District of Columbia, and are 
now, and have been a long time hereto-, conducting and prosecuting 
the business of commission merchants or retail or wholesale dealers 


in meats, fish, fruits, vegetables and provisions of all kind, at their 


several places of business on said Avenue for several years. 
3 The names of each of said plaintiffs and his occupation of 

the premises as owner, lessor or lessee, are as follows, to-wit: 


Nature of 

Name. Address. occupation. 

Harry Sherby. 944-946 Owner 

Golden & Company. 920-928 Lessee 

Antonio Cerriglio, trading as A. Cerriglio 

& Co. 913 Owner 

Harnett Shapiro. 948-950 Owner 

Morris Wittlin. 948-950 Lessee 

Richard L. Ball. 928 Lessee 

Isaac Furman. 922 Lessee 

Harvey R. Mann. 937 Lessee 

Francis I. Brooke, trading as A. W. Kelly 

& Co. 927 Lessee 

Joseph B. Falk, trading as G. K. Andrews 

& Co. 927 Lessee 

Louis P. Krey, trading as Krey, Price & 

Co. 933 Lessee 

William T. Johnson . 914 Lessee 

Brevard B. Strohecker and Frank B. 

Guest, co-partners trading as Strohecker 

A Guest. 915 Lessees 

Frank B. Crovo Jr. trading as F. B. Crovo 

Jr. & Co. 901 Lessee 

William Brayshaw. 917-919 Lessee 

Fphriam J. Hollis. 937-939 Owner 

George Elbert Robertson. 908-912 Lessee 

Benjamin F. Uhfelder and Ralph De 
Simone, co-partners, trading as Uhfelder 

& De Simone. 903 Lessees 

Joseph Ferrero and Gerald Fitzgerald, co¬ 
partners, trading as Ferrero & Fitzgerald 909 Lessees 

John S. Miller, trading as Miller & Roller 927-929 Lessee 

Max Shapiro. 905 Lessee 

J. Frank Ferry. 916 Lessee 

Morris Vigderhouse and Samuel I Cohen, 
co-partners, trading as Vigderhouse & 

Cohen . 921% Lessees 
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Name. Address. 

Edward D. Means and Lewis W. Means, 
co-partners, trading as E. D. Means & 

Co. 923 

National Fruit Co. Inc. 921 

E. Maury Posev. 935 

Richard W. Claxton . 940y 2 

Harry II. Harris. 940 

Mustafa Ebbess and. 940 

P. K. Chaconas & Co. Inc. 900-902 


Nature of 
occupation. 


Lessees 

Lessee 

Lessee 

Lessee 

Lessee 

1 essee 

1 .essee 


4 4. The plaintiffs aver that for more than fifty years the 
sidewalk for the space of twenty feet from the building line 

and five feet from the curb line on both sides of Louisiana Avenue 
between Ninth and Tenth Streets, Northwest, as aforesaid, has been 
continuously used as an open market space and for the handling 
and sale of meats, vegetables, provisions, fruits and other commodi¬ 
ties which were for sale in the commission houses, wholesale and 
retail stores abutting on said Avenue, and on the sidewalk im¬ 
mediately adjoining the roadway of said Avenue; and that the busi¬ 
ness conducted by them, in the manner aforesaid, has been of great 
convenience to the citizens <>f Washington and others, and enables 
them to purchase goods of the kind mentioned more expeditiously, 
conveniently and cheaply than they otherwise could have done. 

5. The plaintiffs aver that for many years, to-wit, fifty years, the 
sidewalks on each side of Louisiana Avenue, as aforesaid, have been 
maintained at a width of fortv feet, and that twentv feet thereof im- 
mediately adjoining the building lino at all times above mentioned, 
have been used by the plaintiffs and others, under the express per¬ 
mit authority of the Commissioners of the District of Columbia, 
according to law, for the display and sale of goods and merchandise 
as aforesaid; and that live feet in width of said pavement adjoining- 
said roadway was likewise used for the unloading and display and 
sale of goods; and that a passageway of the width of fifteen feet, for 
the passage of customers to and from, was kept open between the 
goods displayed at or near the curb and those at or near the line 

twenty feet from the building line, and that particularly on 

5 the south side of Louisiana Avenue on market days, and par¬ 
ticularly on Saturdays and holiday seasons, the said passage- 

wav has proved no more than sufficient to reasonably, comfortably 
and fairly accommodate the citizens of Washington and others who 
throng said Avenue to purchase supplies at the business houses 
abutting on the same, and that the roadway has been and is now of 
barely sufficient width and no more to accommodate the vehicular 
traffic using said Avenue. 

6. The plaintiffs aver that for many years, and prior to 1870, 
Louisiana Avenue, between the streets aforesaid, had been and is 
now used as an open market space as aforesaid, and that its character 
as such has been and is now well established that while Congress, by 
an Act passed April G 1870, (225 R. S. D. C.) authorized the proper 
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authorities of the District to set apart not exceeding one-half the 

width of anv and all avenues and streets in the District of Columbia 
«/ 

for parking purposes, yet it especially excepted from said authoriza¬ 
tion Pennsylvania, Louisiana and Indiana Avenues and Four and 
One-half Street between the City Hall and Pennsylvania — and the 
said exception clearly manifested the intention of Congress to re¬ 
serve to itself the right to change conditions in the latter. 

7. The plaintiffs aver that the present and former Commissioners 
of the District of Columbia have, in the enactment of the local Police 
Regulations, clearly recognized the business nature and character of 
Louisiana Avenue, between Ninth and Tenth Streets, and have 
specifically provided for the use of twenty feet of the existing side¬ 
walk twenty feet from the building line and five feet from the curb 

line for distinct business purposes and that because of the 
() accommodation afforded and its accessibility and the business 
conveniences existing, a large and profitable business has 
been built up on Louisiana Avenue to the profit of the merchants 
conducting the same and the great convenience, economy and benefit 
of the people of the City of Washington. 

8. The plaintiffs aver that in the Act of Congress approved June 
«”>, 1920, the same being the District Appropriation Rill lor the fiscal 
year ending June 80, 1921, the Congress of the United States pro¬ 
vided for the repaving of Louisiana Avenue between Ninth and 
Tenth Streets, Northwest, in the following words: 

“For repaving the roadway of Louisiana Avenue, Pennsylvania 
Avenue to Tenth Street, in accordance with plan approved by the 
Commissioners of the District of Columbia, $60,000.” 

9. Under claim of authority contained in the Act of Congress re¬ 
ferred to in the foregoing paragraph the defendants, as Commission¬ 
ers of the District of Columbia, have prepared and formulated and 
announced a plan of treatment of Louisiana Avenue, Northwest, 
between Ninth and Tenth Streets, substantially as follows: To con¬ 
struct in the center of said Avenue and for the full length thereof a 
part of twenty-five feet in width, which is entirely for ornamental 
purposes, and to consist of grass plats surrounded by sidewalk and 
curbing, and to reduce the space now occupied by the plaintiffs and 
others doing business on both sides of said Avenue from twenty feet 
to ten feet six inches and to reduce the present passageway for pedes¬ 
trians from fifteen to twelve feet, thus decreasing the existing side¬ 
walk from fortv feet to twentv-seven and one-half feet on each side 

t/ 

of said Avenue. 

And as a part of said plan to reduce the width of said side- 
7 walks and to construct an ornamental parking in the middle 
of the roadwav of Louisiana Avenue as aforesaid, the said 
Commissioners on September 4, 1920. notified the plaintiffs in writ¬ 
ing that they would, thirty days from said date, revoke all permits 
heretofore granted under authority of an Act of Congress entitled 
“An Act to Vest in the Commissioners of the District of Columbia 
Control of Street Parking in said District”, approved July 1, 1898, 
as amended by the Act approved February 2, 1904 ; for the occupa¬ 
tion of public space between the building line on Louisiana Avenue 
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between Ninth and Tenth Streets, Northwest, as it now exists and the 
existing curb, and for the erection and maintenance of all structures 
. thereon, said notification being hereto attached and marked Exhibit 
A. The petitioners aver that on September 7, 1920, the Commission¬ 
ers. through their duly authorized agents, commenced the removal 
of the cuib on Louisiana Avenue for the purpose of beginning the 
construction of the aforesaid work under the aforesaid plan, and 
that unless restrained by this Honorable Court they will tear up the 
sidewalk on Louisiana Avenue of the space of twelve and one-half 
feet in width on the north and south si’des thereof and will com¬ 
mence the widening of the roadway and the construction of the orna¬ 
mental parking aforesaid, and by so doing will cause the plaintiffs 
and each of them irreparable damage and will immediately render 
all the lawful structures which the plaintiffs now maintain on said 
sidewalk useless and unavailable for the business of the plaintiffs 
and will compel them at the end of thirty days to remove all such 
lawful structures. The plaintiffs aver that Louisiana Avenue, be¬ 
tween Ninth and Tenth Streets, as aforesaid, is a business 

8 street and that under said Act approved July 1. 1898. the 
Commissioners are directed to authorize the use on such por¬ 
tions of said street for business purposes by abutting property owners 
of so much of tin* sidewalk and parking as is not needed in the judg¬ 
ment of the Commissioners for the general public, and that under 
said statute the plaintiffs have maintained lawful structures of the 
width of twenty feet from the building line on said Avenue and 
have been entitled to use five feet adjoining the curb line all under 
regulations prescribed by the Commissioners; and the plaintiffs aver 
that the Commissioners are without authority to diminish the space 
so lawfully occupied by the plaintiffs unless it is needed by the 
general public and they aver that this space, or any portion thereof,, 
is not needed by the general public, but that the narrowing of the 
sidewalks as aforesaid is for the purpose of enabling the Commis¬ 
sioners to construct an ornamental parking in the middle of Louisi¬ 
ana Avenue which the plaintiffs aver wdl consist of grass plots sur¬ 
rounded by sidewalks and curbing and which subserves no useful 
purpose and will present a formidable obstruction to vehicular traffic 
in the roadwav of said Avenue; and the plaintiffs further aver that 
the said plans of the Commissioners to narrow said sidewalk as afore¬ 
said and to construct said ornamental parking not only would not 
supplv more space for the public need, hut would in fact reduce by 
three feet the sidewalk space now used by the public on the side¬ 
walks, and to the width of ten feet the space now used by the plain¬ 
tiffs for business purposes, and the said ornamental parking would 
greatly obstruct the further use of the said roadway. All of which 

the plaintiffs aver is contrary to the purpose, spirit and letter 

9 of tlu* Acts of Congress in this paragraph referred to, and is 
an arbitrary and unlawful exercise of the discretion granted 

to the Commissioners under said Acts. 

10. The plaintiffs aver that the proposed reduction of the side¬ 
walks on each side of Louisiana Avenue, between the streets aforesaid, 
by twelve and a half feet, and the placing of said ornamental park- 
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ing in the middle of said Avenue, as aforesaid, is entirely without 
authority of law, and will utterly destroy Louisiana Avenue as a 
business street, and will hinder and ruin the business of the plain¬ 
tiffs and other persons engaged in similar business on Louisiana 
Avenue between the streets aforesaid, and will entail upon the owners 
of the property abutting on said Avenue the great expense of paying 
for one-half the paving of the additional roadway space contemplated 
by the plan of said Commissioners; and tlie plaintiffs further aver 
that the proposed plan of the said Commissioners, if permitted to be 
put into execution, will constitute an unauthorized expenditure of 
public money, of which the plaintiffs as taxpayers within the District 
of Columbia would be compelled to pay their proportionate part. 

11. The plaintiffs aver that the Commissioners of the District of 
Columbia are utterlv without authoritv to widen anv established 
street within the fire limits of the City of Washington more than one 
foot without special and specific authority from Congress so to do; 

and that the full extent of the authoritv of the Commissioners under 

*/ 

the said Act of June 5, 19*20, is to repave the existing roadway under 

such plan as to said repaving as may be approved by them—such 

plan being distinctly confined to the ‘'repaving” of said 

10 Avenue; and that by an Act of Congress, approved May 18, 

1910, the Commissioners of the District of Columbia were 

specifically authorized to make changes of roadway widths between 

curbs on certain streets and avenues set forth in said Act. but that 

Louisiana Avenue was not enumerated among the same, and that 

thev were similarly authorized bv said Act to change anv roadwav 

bv an amount not in excess of one foot whenever thereafter thev 
* • 

consider the same necessarv and advisable in connection with the re¬ 


surfacing or other improvements of such street; and the plaintiffs 
aver that the aforesaid Act clearly recognized the limitation of the 
authority of the Commissioners in this regard, as determined by the 
Court of Appeals of the District of Columbia, which had theretofore 
held that the Commissioners were without authoritv to change the 
width of established streets, at their discretion, after such streets had 
gone into general public use; and that the Act of Congress of June 
5, 1920, hereinbefore mentioned, does not specifically, nor by any 
necessary or reasonable implication, confer upon them the power 
to widen the roadwav of Louisiana Avenue more than thev could 

v «/ 

under the existing law nor reduce the sidewalk space as contemplated 
by their proposed plan hereinbefore set forth, but on the contrary 
limits their authority to the repaving of the existing roadway as 
herein Indore alleged. 


13. The plaintiffs aver that the first plan proposed by the Com¬ 
missioners was to broaden the roadwav and to narrow the sidewalk 

«/ 

bv twenty feet on both the north and south sides of Louisiana 
Avenue, and to construct an ornamental parking in the middle 
of said roadway; but that after the preparation of the first set of 
plans, and after the passage of said Act of June 5, 1920, the 
11 Commissioners changed their said plans by reducing therein 
the sidewalk space on the north and south sides by twelve 
and one-half feet on each side, instead of twenty feet, and by ehang- 
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ing tlic proposed width of the roadway and the space on the side¬ 
walk set aside for public use as a passageway. The plaintiffs there¬ 
fore aver that even if it could be considered that the Court could 
take notice of any plan proposed by the Commissioners as set forth 
in the Act. which the plaintiffs deny, that such plan has been 
changed and might bo still further changed by the Commissioners 
and that the changes in the roadwav and in the sidewalk to any 
extent the Commissioners might determine, would therefore become, 
not a matter determined upon by Congress, which has exclusive con¬ 
trol thereof, but solelv bv action of the Commissioners; and l ho 
plaintiffs aver that Congress has not delegated such power to the 

Commissioners, direetlv or indireetlv. 

«, * 

14. The plaintiffs aver that over $15,785,000 of business is trans¬ 
acted on Louisiana Avenue between Ninth and Tenth Streets. North¬ 
west, annually; that of this amount approximately $6,000,000 of 
business is at retail, and that the commodities are sold to the citizens 


of the District of Columbia at a rate approximately 25% lower than 
the same class of goods could be purchased at the average market or 


store in the District of Columbia, thereby saving to the citizens of the 


District of Columbia approximately $1,500,000 per annum; that on 
market days, and particularly on Saturdays, a great number of 
people, to wit, more than twenty thousand per diem upon such 
market days, use that block for the purpose of purchasing th * 
supplies and commodities thereon sold and that actual count 
12 was taken on the 26th day of June, 1920, between the hours 
of 7 A. M. and 11 P. M. and 25,881 persons used said block 


during 

market 


said hours on said day; and that over 2,000 automob les, 
wagons and other vehicles use it on market davs; and that 


the cutting down of tla* sidewalk space as contemplated by the Com¬ 
missioners will render it absolutely impossible to serve those citizens 
of Washington who desire to patronize this market place, where they 
can obtain meats, vegetables and other supplies cheaper than at other 
market place-: and that the obstruction of the middle of said Avenue 
by the proposed ornamental parking would so interfere with. Mock 
and congest the handling of the vehicular traffic as to prevent the 
handling of n< ees<ary supplies by the merchants thereon, or the 
drivers of such vehicles from access thereto and therefrom; and that 


the contemplated narrowing of the sidewalk space and the con¬ 
templated interference with the necessary vehicular traffic in the 
roadway will greatly interfere with the business of the several plain¬ 
tiffs and all other persons similarly situated on said Avenue as afore¬ 
said. and would so hinder the transaction of their business as to prac- 
ticallv destrov the same and would render said Avenue as aforesaid 


unfit for business purposes, to the irreparable damage of the plain¬ 
tiffs. and to the great inconvenience and detriment of the people 


of Washington. 

15. The plaintiffs aver that they are without adequate remedy at 
law and that they will suffer irreparable damage if the defendants 
are permitted to put into operation and effect their proposed plan 
for the widening of the roadwav of Louisiana Avenue between Ninth 

C? v 
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and Tenth Streets. Northwest, by the narrowing of the side- 

13 walks on each side thereof, and by the placing of an orna¬ 
mental parking in the middle thereof as aforesaid. 

Wherefore, the premises considered, the plaintiffs pray: 

First. That a writ of subpoena issue out of this Honorable Court 
requiring the defendants and each of them to appear and answer the 
exigencies of this bill of complaint. 

Second. That a preliminary injunction issue restraining and en¬ 
joining the defendants, their agents, employees and all officials acting 
under or through their direction, from widening or permitting to be 
widened Louisiana Avenue between Ninth and Tenth Streets, North¬ 
west, more than one foot, if at all; and from narrowing the said side¬ 
walk on both sides of said Avenue more than one foot in all, if at 
all, and from constructing, or causing to be constructed, any park, 
parking or obstruction in the middle of said Louisiana Avenue, 
between the streets aforesaid, and from revoking the present permit 
of the plaintiffs for the maintenance of existing structures on the 
space within twenty feet from the building line, and from carrying 
into effect the aforesaid notice attached to the bill and marked “Ex¬ 
hibit A,” and from requiring or compelling the plaintiffs to tear 
down and remove the structures now on said Avenue. 

Third. That a permanent injunction be granted enjoining and 
restraining the defendants, their successors, agents, employees and 
all officials acting under or through their direction, from widening 
or permitting to be widened Louisiana Avenue between Ninth and 
Tenth Streets, Northwest, more than one foot, if at all, and from 
narrowing the sidewalks on both sides of said Avenue more 

14 than one foot in all, if at all, and from constructing, or caus¬ 
ing to be constructed, any park, parking or obstruction in the 

middle of said Louisiana Avenue, between the streets aforesaid. 

Fourth. That a rule to show cause issue out of this Honorable 
Court directed to the defendants compelling them to appear and 
show cause why the second prayer of this bill should not be granted. 

Fifth. And for such and further relief as the case may require 
and to the Court may seem just and right. 

HARRY SHERBY, 

GOLDEN & COMPANY, 

By WILLIAM G. CARTER, 

President. 

ANTONIO CERRIGLIO, 

Trading as A. Cerriglio & Co. 
BARNETT SHAPIRO, 

MORRIS WITTLIN, 

RICHARD L. BALL, 

ISAAC FURMAN, 

HARVEY R. MANN, 

FRANCIS I. BROOKE. 

Trading as A. W. Kelly & Co. 
JOS. E. FALK, 

Trading as G. K. Andrews & Co. 
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LOUIS P. KREY, 

Trading as Krey, Price & Co. 
WILLIAM F. JOHNSON, 

B. D. STROHECKER, 

FRANK B. GUEST, 

Trading as Strohecker A* Guest. 
FRANK B. CROVO, Jr., 

Trading as F. B. Crovo, Jr., Co. 
WILLIAM BRAYSHAW, 

EPHR1AM J. HOLLIS, 

By C. II. SYME, 

His Att’y. 

G. E. ROBERTSON, 

B. F. UHLFELDER, 

RALPH DE SIMONE, 

Trading as Uhfelder & De Simone. 
JOS. FERRERO, 

GERALD FITZGERALD, 

Trading as Ferrero A* Fitzgerald. 
JOHN S. MILLER, 

Trading as Miller A* Roller. 
MAX SHAPIRO, 

J. FRANK FERRY. 

M. YIGDERHOUSE, 

SAM. I. COHEN, 

Trading as Vigderhouse A* Cohen. 
EDWARD D. MEANS, 

Trading as E. 1). Means A’ Co. 
NATIONAL FRUIT CO., INC., 

Bv S. SCALCO. 

15 1 E. MAURY” POSEY'. 

R. W. CLAXTON. 

HARRY IT. HARRIS. 

P. K. CIIACONAS CO.. 

Bv P. G. NICOLOPOULOS. 

R. E. KEISTER. 

JACOB OSTROW. 


DOUGLAS, OBEAR & DOUGLAS, 

CONRAD H. SYME, 

Attorneys for Plaintiffs. 

District of Columbia, ss : 

Harry Sherby, being first duly sworn, does on oath depose and 
say that lie is one of the plaintiffs in the above entitled cause; that 
he has read the bill of complaint in the above entitled cause and 
knows the contents thereof: that the matters therein stated of his 
own knowledge are true, and those stated on information and belief 
he believes to be true. ' 


HARRY SHERBY. 
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Subscribed and sworn to before me this 7 day of September, 1920. 
[SEAL.] DORA V. SUMMERS, 

Notary Public, D. C. 

10 Plaintiffs’ Exhibit A. 

Commissioners of the District of Columbia, 

Executive Office. 

Washington, September 4, 1920. 

Board of Commissioners. 

Louis Brownlow, 

President. 

Charles W. Kutz, 

Col., Corps of Engineers, 

U. S. Army. 

Daniel E. Garges, 

Secretary. 

Golden and Company, 

924 Louisiana Ave. N. W., 

Washington, D. C. 

Gentlemen : 

Pursuant to the authority contained in the District of Columbia 
Appropriation Act for the current fiscal year for the improvement 
of Louisiana Avenue, Northwest, between 9th and 10th Streets, the 
Commissioners of the District of Columbia directs me to notify you 
that they deem it necessary to revoke all permits heretofore granted 
under the authority of an Act of Congress entitled “An Act to vest in 
tlie Commissioners of (he District of Columbia control of street 
parking in said District,’’ approved July 1, 1898, (30th Stats., p. 
r>70) as amended by the Act of Congress approved February 2, 1904, 
(33rd Stats., p. 10) for the occupation of public space between the 
building line and the curb and for the erection and maintenance of 
all structures thereon, at 924 and 928 Louisiana Avenue, Northwest, 
and that under the terms of said permits, such revocation shall be¬ 
come effective thirty (30) days from date hereof. 

17 In this connection, the Commissioners are willing to grant 

modified permits to all persons desiring to continue the 
privilege of occupying public space on Louisiana Avenue, between 
9th and 10th Streets, subject to the following general conditions: 

1. Permittees will not be authorized to construct or maintain a 
roof over the space authorized to be occupied for the display and 
handling of goods, unless such roof conforms to the approved plan 
on file in the office of the Engineer Commissioner. 

2. Permits will be granted for the occupation of space as follows: 
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Louisiana Avenue. 

On both sides of Louisiana Avenue ten feet six inches adjacent to 

the building line for the construction of temporary counters for the 

display of goods, said counters to be not greater than four feet in 

height measured from the sidewalk level; five feet between the curb 

line and the line of post supporting awnings (except such portion 

as mav he set aside bv the Commissioners of the District of Columbia 
*/ 

as cross walks for the use of pedestrians) to he available for the 
temporary display and handling of goods; the 12 feet of intervening 
space between display counters and supporting awning posts to he 
kept open and unobstructed for pedestrian traffic. 

3. Foods which are eaten in an uncooked condition, such as 
peaches, apples, grapes, etc., must he kept raised from the ground on 
stands or tables not less than 18 inches in height unless placed hack 
of the counters hereinbefore referred to. 

18 Very respectfullv, 

DANIEL E. GARGES. 

DANIEL E. GARGES, 

Secretary Board of Commissioners of the 
District of Columbia. 

G.-R. 


Rule to Show Cause. 

Filed September 8, 1920. 

******* 

Upon consideration of the hill of complaint filed herein, it is by 
the Court this 8th day of September, 1920, ordered, adjudged and 
decreed that the defendants he, and they are, hereby commanded to 
appear and show cause on the loth day of September, 1920, why a 
preliminary injunction should not be granted in this cause enjoin¬ 
ing and restraining them and each of them, their agents, employees 
and all officials acting under and through their direction, from 
widening, or permitting to he widened. Louisiana Avenue between 
Ninth and Tenth Streets, Northwest, in the City of Washington. 
District of Columbia, more than one foot, if at all; and from nar¬ 
rowing the said sidewalks on both sides of said Avenue more than 
one foot in all, if at all; and from constructing, or causing to be con¬ 
structed, any park, parking or obstruction in the middle of said 
Louisiana Avenue between the streets aforesaid; according to the 
proposed plan of said defendants as set forth in said bill of complaint. 

Provided, however, that a copy of this rule and bill of com- 
19 plaint be served upon the defendants two clear days before 
the return day hereof. 

ASHLEY M. GOULD, 

Justice. 
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Marshal's Return. 

Served a copy of the within rule on Louis Brownlow, Commis¬ 
sioner of the District of Columbia personally and Charles W. Kutz 
Commissioner of the District of Columbia by Col. Brown Acting 
Commissioner personally Sept. 8/1920. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 

Answer to Rule to Show Cause. 

Filed September 14, 1920. 

♦ % H< H 5 H< * H 5 


Now come the Commissioners of the District of Columbia, and for 
answer to the rule to show cause issued in the above entitled case, 
respectfully show to the Court as follows: 

1, 2, & 3. Respondents admit the averments in paragraphs 1, 2 
and 3 of the bill of complaint. 

4. Answering paragraph 4, these respondents admit that the side¬ 
walk in question has been used for the sale of commodities for a long 
period of time and that these commodities can be bought there 
expeditiously, conveniently and cheaply; but respondents do 
20 not see how these matters are material. Further, respondents 
aver it is not their intention to stop the sale of these com¬ 
modities upon the said avenue but that the space adjoining the build¬ 
ing line and the 5 feet now used next to the curb will still be avail¬ 
able for that purpose. Respondents deny that this is an open mar¬ 
ket space as alleged in said paragraph, but aver that space next to 
the building line has been housed in by adjacent occupants with 
cheap and flimsy structures which arc unsightly, insanitary and un¬ 
safe as hereinafter set forth; that it is their intention to revoke the 
permits for these structures and to permit the erection of simple 
steel sheds extending from the building line to the curb, supported 
by iron columns, with a skylight in the roof, which, if erected, will 
make a continuous line of sheds upon the whole frontage of that 
block of a uniform design, and afford protection from inclement 
weather to the patrons of the stands upon this portion of the avenue, 
and thus facilitate conduct of business and increase the volume 


thereof in this locality. 

5. Answering paragraph 5, these respondents admit that the side¬ 
walks upon Louisiana Avenue have been used as set forth in said 
paragraph, and in the proportion therein set forth, i. e., 20 feet next 
to the building line for the use of the occupants, 15 feet as a passage¬ 
way for the public, and 5 feet next to the curb for the use of occu¬ 
pants of adjacent premises; that such use and such spaces are ex¬ 
pressly provided for in Section 8 of Article XXTTT of the Police - 


Regulations of the District of Columbia. The said Section is here¬ 


with set out for the information of the Court: 
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“Sec. 8. That where permits are issued for the temporary display 
and sale of meats, fish, poultry, or name of any kind on the side¬ 
walk of P> street or Louisiana avenue northwest, between 
-1 Ninth and Tenth streets, the person or persons boldine; such 
permits shall have such meats, fish, poultry, or game under 
roof, and also screened or covered as provided by the health or¬ 
dinances and regulations, and shall have a clean and wholesome 
water supply present for cleansing the hands and utensils of food 
dealers and for other purposes, and such foods shall be kept away 
from unsanitary and contaminating products; and holders of said 
permits shall keep clear a space fifteen feet wide in the sidewalk for 
the use of pedestrians, and shall also keep clear of all obstacles the 
roadway next to the curb in front of their respective premises, and 
shall provide, and keep clean, metal receptacles with covers for the 
deposit of all kinds of waste; Provided, That no permit for occupa¬ 
tion of sidewalk space shall he issued except to bona fi<lc occupants 
of the business houses or premises immediately contiguous to such 
sidewalk, nor shall such permits be transferable or such space sub¬ 
let. nor shall any such permit be issued for the sale or display of 
goods or products of a different nature from those sold or stored in 
the business house or premises; And Provided further, That such 
permits shall be plainly exposed at all times to the view of any mem¬ 
ber of the police force or health inspectors. 

“Any permit issued under the provisions of this section may be 
revoked by the Commissioners of the District of Columbia if the 
permittee fail to comply with the terms of the permit, or if the 
permittee violate any provision hereof, and in addition thereto every 
such permittee shall be liable to the penalties provided in this 
Article. 

“The following schedule of space distribution is hereby estab¬ 
lished for the government of ihe Police Department in directing the 
issuance of permits for the occupation of sidewalks for business pur¬ 
poses on l> street and Louisiana avenue, between Ninth and Tenth 
streets, northwest, viz: 

La. Ave.. both sides. ’_!0 feet adjacent to building for the temporary 
displaying goods; 

d feet adjacent to curb for handling goods; 

Id feet intervening space for sidewalk, to be kept open; 

I> street, north side. 22 feet adjacent to building, as above; 

. 2 1 feet “ “ Curb. “ “ ; 

Id “ intervening space, as above. 

“That permits for tin* occupation of said sidewalks in accordance 
with the foregoing schedule and conditions will he issued bv the 
Permit Clerk upon the order of the Major and ►Superintendent of 
Police. 

“See. S -a. 'The occupation of public space beyond the extent per¬ 
mitted by existing law or regulation, or as those laws or regulations 
may be amended from time to time, is hereby forbidden; Provided, 
however. That the customary and necessary use of such space bv 
the occupants of abutting property in handling goods in transit is 
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permitted during business hour* only, but this permissible 
22 use shall not be construed to authorize an occupation of pub¬ 
lic space for storage purposes.” 


Answering that portion of paragraph 5 which avers that a passage- 
wav of 15 feet is no more than sufficient to reasonably and fairly 
accommodate the public, these respondents say that in their judg¬ 
ment a space of 12 feet, if kept clear, will be amply sufficient lor 
that purpose; further, respondents say they do not propose to reduce 
the width of the road wav as there will be two roadwavs, 40 feet each, 
with a parking 25 feet in width between and the twenty-five feet will 
be taken from the adjacent sidewalks, 12 1 •* feet from each. 

6. Answering paragraph 6, these respondents say that tin* matters 
therein set forth are matters of law which require no answer. 

7. Answering paragraph 7, respondents say that the business upon 
Louisiana Avenue between the building line and the curb has been 
the subject of specific regulations as embodied in Section 8 of Article 
XXIll, hereinbefore set out. 

8. Paragraph 8 is a citation from the law under which the pro¬ 
posed changes on Louisiana Avenue are to be made, and requires 
no answer. 


9. Answering paragraph 9, these respondents admit that it is 
their intention to reduce the width of the sidewalk adjacent to the 
building line to be used for business purposes to lO 1 /? feet, to provide 
a passageway for the public of 12 feet, and to permit 5 feet adjacent 
to the curb line to bo used as at present; and that they propose to 
construct a parking 25 feet wide in the middle of said avenue, which 
will be supplied as aforesaid, by moving back the curb line 
23 of either side of said avenue 12 yo feet, thus leaving two road¬ 
ways, one on either side of the parking, each 40 feet in width. 

Respondents admit also the order of September 4, 1920, revoking 
permits for the maintenance of the structures upon the 20 loot por¬ 
tion of the sidewalk adjoining the building line, so as to comply with 
the proposed modification, and that all the said structures now 
existing upon the 20 foot space are unsafe, insanitary and unsightly, 
and have been a source of danger and annoyance to firemen engaged 


in fighting fires in this locality. Respondents admit that they have 
embarked upon the work of making said improvements as alleged, 
but deny that any damage will result to petitioners, but they believe, 
on the contrary, that petitioners and others engaged in business in 
that locality will benefit financially from the improvements con¬ 
templated, when completed, as Louisiana Avenue will be paved with 
a smooth pavement of some character, probably asphalt, in place of 
the present rough cobblestone pavement, and vehicular traffic will 
thus be attracted and business improved. Respondents further aver 
that the spaces withdrawn from the use of petitioners and others are, 
in their judgment, needed for the general public, and that the said 
respondents are clothed with ample authority under the said act of 
June 5, 1920, to make the said changes, contemplated bv them, and 
that they believe and aver that the said changes will not only result 
in beautifying to some extent the appearance of said avenue but will 
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bo of financial benefit to those conducting business on said avenue. 

10. Answering paragraph 10, respondents deny that the 
24 said con tern] dated changes will utterly destroy Louisiana 
Avenue as a business street, or will hinder and ruin the busi¬ 
ness of the plaint ill's, but on the contrary aver, as before set out, that 
it will facilitate the prosecution of business and increase the value 
thereof, in s;iid locality. They admit there will be an assessment 
for paving the loadway against adjacent property owners under the 
Borland Amendment, and aver that this assessment would arise, 
whether or not changes were made in the width of sidewalks or i\ ad- 
way. and respondents repeat that Congress has clothed them with 
ample authority to make such changes. 

11. Respondents are advised that the matters set forth in para¬ 
graph 11 are solely matters of law and require no answer. 

12. (There appears to he no paragraph of this number in the 
bill.) 


13. Answering paragraph 13, respondents say that when the 
District Appropriation Bill was being discussed by the committees 
of Congress, members of the Appropriation Committee of the Senat 1 
and members of the Appropriation Committee of the House of Rep¬ 
resentatives were taken bv the Commissioners of the District of 


Columbia, in 
to Louisiana 


accordance with the custom prevailing in such cas s, 
Avenue, and shown the situation then existing, and 


now existing, from Louisiana Avenue to 10th Street, and were told 
that it was the plan of the Commissioners to reduce the width of the 
sidewalk, upon each side of the said Avenue, to establish a parking 
in the middle thereof: to leave two roadways, one on either side of 
the said parking: to repave the Avenue with a good smooth material, 
and to require the removal of the present unsafe and in- 
2f> sanitary structures existing contiguous to the building line; 

that the members of the said committees were heartily in 
accord with the Commissioners upon the said proposed changes, and 
pursuant to their recommendation Congress passed the Act of June 
1920, before referred to. giving the respondents full and complete 
authority to make such changes as they might deem proper under 
the circumstances: that at no time were the members of these com¬ 


mittees or any other member of Congress advised of any particular 
dimensions to he given the sidewalk, the roadways or the parking, 
under these proposed improvements, nor had the respondents at that 
time fixed upon any definite dimensions; that thereafter respond¬ 
ents prepared a tentative plan which would take 20 feet from the 
width of the sidewalk on each side of the said avenue, and sub¬ 
mitted the same to the merchants who would be affected by such 
change; that the merchants objected to taking so much of the side¬ 
walk, and at their earnest solicitation, including some of the peti¬ 
tioners in the present cause, the Commissioners reduced such portion 
to he taken to 12M» feet upon each sidewalk, and completed and ap¬ 
proved the plan with such modification, as hereinbefore set forth. 

14. Respondents say that many of the averments therein have 
been heretofore answered, and the other averments they deem 


immaterial. 
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15. Respondents are advised that paragraph 15 consists of matters 
of law which require no answer. 

16. Respondents file herewith blue prints showing the proposed 
changes to be made in the roadway, of said Louisiana Avenue and 

showing also the proposed treatment of the space between the 
-6 building line and the curb for business purposes. 

Having fully answered the said rule respondents ask that 
the restraining order issued herein be dissolved and set aside. 

LOUIS BROWNLOW, 

C. W. KUTZ, 

Commissioners District of Columbia. 

I, Louis Brownlow, one of the Board of Commissioners of the 
District of Columbia, being first duly sworn, depose and say that I 
have read the answer by me subscribed and know the contents 
thereof; and that the matters and "things therein set forth upon my 
personal knowledge are true, and those stated upon information 
and belief I believe to be true. 

LOUIS BROWNLOW, 

Commissioner, D. C. 

Subscribed and sworn to before me this 13th day of September, 
1920. 

[seal.] DANIEL E. GARGES, 

Notary Public, D. C. 


(Here follow plats (2) marked pages 27 and 28.) 


27 Exhibit to Answer. 

Filed September 14, 1920. 

28 Exhibit to Answer. 


Filed September 14, 1920. 


3—3459 
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29 Answer to Rule to Shotc Cause Adopted as Answer to the Bill- 

Filed September 14, 1920. 

******* 

Now come the defendants herein, by their counsel, and adopt 
as their answer to the original bill herein the answer to the rule to 
show cause. 

F. H. STEPHENS, 
Attorney for Defendants. 

Decree Dismissing Bill of Complaint. 

Filed September 14, 1920. 

******* 

This cause came on to lie heard on the bill ol complaint, and the 
answer thereto, and was argued by counsel, whereupon it is by the 
Court this 14th day of September, 1920. adjudged, ordered and de¬ 
creed. that said bill of complaint be and the same is hereby dis¬ 
missed, and the plaint ill's having noted an appeal to the Court of 
Appeals of the District of Columbia, in open Court, such appeal is 
hereby allowed, upon the tiling by the plaintiffs of a bond for costs, 
in the sum of one hundred dollars. 

ASHLEY M. GOULD, 

Justice. 

30 Memorandum. 

September 18, 1920.—Undertaking on appeal in the sum of $100 
approved and filed. 

Assignment of Errors. 

Filed September 22, 1920. 

******* 

The plaintiffs in the above entitled cause for appeal to the Court 
of Appeals from the decree entered therein dismissing the bill of 
complaint and dissolving the rule to show cause file this their as¬ 
signment of errors upon the appeal so taken and say that in render¬ 
ing the said decree and in the proceedings hereinbefore had there 
were and are these errors, that is to say: 

1. In refusing to grant the preliminary injunction restraining the 
defendants from making the contemplated changes in the character, 
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width of roadway and sidewalks, and from making an ornamental 
park in the center of the roadway of Louisiana Avenue from Ninth 
to Tenth Streets, Northwest, in the City of Washington, District of 
Columbia. 

2. In dismissing the bill of complaint. 

DOUGLAS, OBEAR & DOUGLAS, 
CONRAD H. SYME, 

Attorneys for Plaintiffs. 

Service of the foregoing assignment of errors is accepted 

31 this 21 dav of Sept. 1920. 

F. H. STEPHENS, 
Attorney for Defendants. 

Designation for Transcript of Record on Appeal. 

Filed September 22, 1920. 

******* 

The Clerk is requested to prepare and certify a transcript of record 
in the above entitled cause for use upon the appeal therein taken, 
and to include in such transcript the papers here designated. 

1. The bill of complaint. 

2. Rule to show cause. 

3. Answer to the rule to show cause. 

4. Consent of counsel for defendants that the answer to the rule 
to show cause be considered and taken as an answer to the bill of 
complaint. 

5. Final decree. 

6. Assignment of errors. 

7. This designation. 

DOUGLAS. OBEAR & DOUGLAS, 
CONRAD H. SYME, 

Attorneys for Plaintiffs. 

Service of copy of foregoing designation of record accepted 
this 21 day of September, 1920. 

F. H. STEPHENS, 
Attorney for Defendants. 

32 Supreme Court of the District of Columbia. 

United States of America, 

District of Colombia, ss: 

I. Morgan H. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 31, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of tliis transcript, in cause No. 38245 in Equity, wherein Harry 
Sherbv et als. are Plaintiffs and Louis Brownlow et al. Commission- 

v 


20 


HARRY SHERBY ET AL. VS. LOUIS BROWXLOW ET AL. 


crs of 11 u* District of Columbia are Defendants, as the same remains 

upon the liles and of record in said Court. 

In testimony whereof. I hereunto subscribe mv name and affix the 
* %> 

seal of said Court, at the City of Washington, in said District, this 
24th day of September, 1020. 

| Seal of Supreme Court of the District of Columbia. | 

MORGAN II. BEACH, 

Clerk, 

By FRED C. O’CONNELL, 

Asst Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
345th Harry Sherby et al., appellants, vs. Louis Brownlow et al. 
Court of Appeals, District of Columbia. Filed Sep. 24, 1920. 
Henry W. Hodges, clerk. 
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IN THE 



OCTOBER TERM, 1920. 


No. 3459. 


IIARRV SI IE KB Y ET AL., Appellants, 


vs. 

CHARLES W. KUTZ and LOUIS A. BROWNLOW, Com¬ 
missioners of the District of Columbia, Appellees. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

The appellants and the plaintiffs below are taxpayers in 
the District of Columbia and are either owners or lessees of 
property abutting on Louisiana Avenue between Ninth and 
Tenth Streets northwest, in the city of Washington. District 
of Columbia. The purpose of this suit is to restrain, 
pendente lite and permanently, the Commissioners of the 
District of Columbia from carrying into effect certain pro- 
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posed structural changes in the roadway and sidewalks of 
Louisiana Avenue between the aforementioned streets. 

By the act approved June 5, 10*20, known as the District 
of Columbia appropriation Dill for the fiscal year ending 
June MO, 1921. Congress, under the title “Improvement and 
Kepairs. provided as follow-: 

“Northwest: For repaving roadway of Louisiana 
Avenue. Pennsylvania Avenue, to Tenth Street, in ac¬ 
cordance with plans approved by the Commissioners 
of the District of Columbia. $00,000." 

The ( Commissioners of the District of Columbia, claiming 
to act under this provision, and only under its authority, on 
August 27, 1020, approved plans for a project for the im¬ 
provement of Louisiana Avenue by cutting away the side¬ 
walk on each side thereof between Ninth and Tenth Streets 
northwest to a depth of 12 1 2 feet on each side, making 25 
leet in all. and for the construction of an ornamental parking 
m the center of the roadway 25 feet in width and extending 
the length of said square. Their said project also calls for 
the reduction of the sidewalk space now used by pedestrians 
from 15 feet to 12 feet, and the reduction of the space abut¬ 
ting property-owners, all of whom are business men, and 
using said space under direct authority of Congress, from 20 
feet to 10 feet 0 inches. 

The original project of the Commissioners contemplated a 
reduction of the sidewalk space by 20 feet instead of 12D» 
feet on each side of the avenue, but on account of the opposi¬ 
tion ol the business men using this block they modified their 
project by taking 12 1 2 feet instead of 20 feet on each side. 

1 his plan was adopted in spite of the protests of many of 
the business men using Louisiana Avenue, and work was 
commenced upon it on or about September 1, 1920. 

The facts, as shown by the pleadings, are that the plaintiffs 
have been for a great many years occupying certain portions 
of the sidewalks for business purposes under express author- 
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ity of Congress, as will hereafter appear in another part of 
this brief, and that the business transacted on Louisiana 
Avenue between the aforementioned streets is in excess of 
$15,000,000 per annum, $0,000,000 of which is retail, and 
that the commodities there sold are purchased by the citizens 
of the District of Columbia at a rate approximately *25 per 
cent lower than they could be purchased at the average mar¬ 
ket or store, thereby saving to the citizens of the District of 
Columbia approximately $1,500,000 per annum. On mar¬ 
ket days, and particularly on Saturdays, more than 20,000 
persons use the block for the purpose of purchasing supplies 
and commodities sold thereon and the actual count taken 
on the 28th day of June, 1920, between the hours of seven 
a. m. and eleven p. m. demonstrated that 25.831 persons used 
that block between those hours. 

Over 2,000 automobiles, market vehicles, and other ve¬ 
hicles use this block on market davs. 

The cutting down of the sidewalk space, as contemplated 
by the Commissioners, will render it absolutely impossible 
to serve those citizens of Washington who desire to patronize 
that market place, and the obstruction in the middle of 
Louisiana Avenue by the proposed ornamental parking will 
so interfere with, block, and congest the handling of the 
vehicular traffic as to prevent the handling of necessary sup¬ 
plies bv the merchants, and will prevent drivers of vehicles 
from gaining access thereto and therefrom. 

When the District of Columbia Appropriation Bill was 
being discussed in Congress, certain members of the Com¬ 
mittees of the Senate and House of Representatives were 
taken bv the Commissioners of the District of Columbia to 
Louisiana Avenue and told that certain changes were con¬ 
templated by the Commissioners. It is alleged that the 
members who were taken then* were in accord with the Com¬ 
missioners in the proposed changes, but what number and 
who the members were were not disclosed by the pleadings, 
and it is admitted that no formal plan was submitted to the 

2 i 
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Committees of either the Senate or the House, and, in fact, 

the plan which tlie Commissioners now seek to carry into 

* 

effect was formulated and approved as late as August 27, 
1020, nearly three months after the passage of the Act. 

1 hereafter, on September 9, 1920, the appellants herein 
tiled their bill of complaint, alleging that the Commissioners 
"ere without authority to execute this project, and prayed for 
an injunction restraining them from carrying it into effect. 
Rule to show cause was issued by the court below, and the 
matter was heard by the court on the bill of complaint and 
the answer filed bv the Commissioners, bv consent of all 
parties, and, after hearing, the court below refused to grant 
the injunction prayed for and entered a final order dismiss¬ 
ing the bill, from which order an appeal to this court was 
noted in open court, and thereafter perfected. 

Assignment of Errors. 

1. The court erred in refusing to grant the preliminary 
injunction prayed for in bill of complaint. 

2. The court erred in dismissing the bill of complaint. 

ARGUMENT. 

It is not the purpose of counsel to subdivide this brief with 
relation to the two assignments of error, but to direct the 
argument to both. 

It is contended by the Commissioners of the District of 
Columbia that the provision, “for repaving the roadway of 
Louisiana Avenue to Tenth Street, in accordance with the 
plans approved by the Commissioners of the District of 
Columbia. $00,000,” gives them the authority to use, for an 
ornamental parking, a portion of Louisiana Avenue of the 
width of 25 feet, heretofore dedicated to the purposes of 
vehicular traffic; to widen Louisiana Avenue by 12 1 /o feet on 
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each side thereof, and to narrow the existing sidewalks on 
both sides of that avenue by 12 V -2 feet, and to require the 
owners and lessees of the abutting property to remove the 
structures now existing contiguous to the building line. 
Such a position is not tenable, because from the language 
of the statute the only act authorized to be done bv the Com- 
missioners is the repaving of the existing roadway of Loui¬ 
siana Avenue. It will be contended by counsel for the Com¬ 
missioners that by the use of the words “in accordance with 
the plan approved by the Commissioners of the District of 
Columbia,” Congress did not intend to limit them to the 
mere repaving of the roadway, but that they had in mind 
all of the other changes which the Commissioners now seek 
to put into effect. 


There is no ambiguity in tlie statute. The term “plan” 
is synonymous to “design/’ “scheme/’ “sketch/’ and in the 
case of “Ant vs. Cincinnati, 8 Ohio, S. & C. P. (Dec.) 


624,” it was held that the synonym**? of “plan" was “draft,” 
“delineation." “sketch.” and “design." What Congress 


clearly meant was to provide for the repaving of the road¬ 
way of Louisiana Avenue and to leave it to the discretion of 
the Commissioners as to what character of material would be 


used in repaving it. such as asphalt, Belgium block, or mac¬ 
adam; the manner in which it should be done—for instance, 
whether it would have a gutter of brick, as is used in recent 
paved streets, or whether il should have a higher crown in 
the center than it now has, or perhaps to change its grade. 


If the act had employed such terms as “for improvements 
or changes." instead of the word “repaving/’ there would bo 


some excuse for the claim of the Commissioners that they 
have been delegated the authority by Congress to make the 


proposed changes in Louisiana Avenue, although we seriously 
doubt whether these general expressions would carry with it 
the requisite authority. Clearly it was the intention of 
Congress only to provide for the repaving of the roadway of 
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that avenue. This is all the more apparent in the light of the 
admissions of the Commissioners of the District of Columbia 
in their motion to dissolve the existing restraining order and 
in their letter of September 20 to William (1. Carter, filed as 
an exhibit to the petition in this court for the restraining 
order, to the effect that the money appropriated by Congress 
is sufficient only for the repaving of the two forty-feet strips 
on either side of the proposed parking and not sufficient or 
"available either for converting it into a park or for paving 
it so as to make it suitable for automobile parking.” As the 
present width of Louisiana Avenue is 80 feet, presenting to 
a foot the same area for repaving as the two forty-foot road¬ 
ways proposed, it is quite evident that Congress meant to 
provide for the repaving of the roadway of Louisiana Avenue 
as it existed at the time of the enactment; and as the present 
paving is of ancient cobble, with no gutters of brick or other¬ 
wise. and as there are many different characters of paving 
material, such as concn^Bf vitrified brick, Belgium block, and 
other materials used on streets subject to continuous and 
heavy travel by heavy vehicles, and as the construction of 
drains and gutterings, grading and crowning, and sewer 
leads and openings are all involved in the repaving, it may 
certainly be said, when we consider that the appropriation 
was only sufficient to repave the existing roadway and pro¬ 
vide for these necessary alterations, that this was what Con¬ 
gress expected and intended the Commissioners to do when 
it used the word “plan” in connection with the words “re¬ 
paving the roadway.” 

The intention and meaning of the Congress must pri¬ 
marily be determined from the language of the statute itself 
and not from conjectures and guesses as to what its intention 
might have been. This was laid down by Mr. Chief Justice 
Marshall in the case of Schooner Paulina's Cargo vs. The 
United States, 7 Cranch, 51, in which he said: 
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“In construing these laws, it has been truly stated 
to he the duty of the court to effect the intention of 
the legislature: but this intention is to be searched 
for in the words which the legislature has employed 
to convev it." 

t • 


hi the case of I’nited States es. I V dtheryer, 5 Wheat, 
7 b. Congress extended the jurisdiction of the courts of the 
l nited States to certain crimes committed on the high seas. 
It was contended that Congress meant to extend the jurisdic¬ 
tion to a certain river in China. Mr. Chief Justice Marshall, 
however, held that the term “high seas" or “upon the seas" 
meant just what it said, holding that— 


“In this section, as in the preceding, had the words 
‘upon the seas’ been omitted, the construction would 
have been that which, according to the argument on 
the part of the Cnited States, it ought now to he. 
But these words are sensible and are material. They 
constitute the description ofc-place which the legisla¬ 
ture has chosen to give us; and courts cannot safely 
vary that description without some sure guide to 
direct their wav." 


This same rule was laid down bv Mr. Justice Storv in the 

*/ «/ 

case of Gardner vs. Collins ef al., 2 Peters, 5b. There it was 

contended that tin* words “of the blood" meant onlv “whole 

«/ 

Mood, and that it was the intention of the legislature to so 

restrict the meaning of these words; hut the court said: 

“It is not for courts of justice to indulge in any 
latitude of construction where the words do not justify 
it and there is no legislative intention to guide them. 
* * * What the legislative intention was can he 

derived onlv from the words thev have used, and we 
cannot speculate beyond the reasonable import of 
those words. The spirit of the act must be extracted 
from the words of the act, and not from conjectures 
aliunde.’' 
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So it was held in the case of Adams Express Co. vs. Ken¬ 
tucky, 238 U. S., 190. 

“It is elementarv that the first resort, with a view 

to ascertain ini; the meaning of a statute, is to the 

language used. If that is plain, there is an end to 

construction, and the statute is to be taken to mean 

what it savs.’’ 

«- 

It will he contended, of course, that the certain indi¬ 
viduals who were members of the committees of the 
Senate and House of Representatives having been taken to 
Louisiana Avenue and shown the proposed improvements, 
that it was their intention to give the Commissioners of the 
District of Columbia full authority to make such changes, 
and that Congress intended to remedy what is claimed by 
the Commissioners to be the unsanitary and unsightly con- 
dition of that avenue. Kven though the court might be 
convinced by extraneous circumstances that the Congress 
intended to enact something very different from what it did 
enact, yet. where tlx* language* is plain and unambiguous 
and conveys a clear and definite meaning, the Commission¬ 
ers an* bound by the language* used in that act. 25 Ruling 
Case* Law. Section 217 (Statute's), page's 217-218. 

“This, it must he* aelmitted. when we consider the 
mischief the* law was probably intended to remedy, 
is a sonx*what technical construction of the act; and 
case*s may he* found whe*re courts have construed a 
statute most liberally t«» effectuate the remedy; but 
where the language of the act is explicit, there is 
great danger in departing from the words used, to 
give an effect to the law which may be supposed to 
have been designed by the legislature. Where the 
language of the act is not clear, and is of doubtful 
construction, a court may well look at every part of 
the statute, at its title, and the mischief intended to 
be remedied by carrying it into effect. But it is not 
for the court to say. where the language of the statute 





is clear, that it shall be so construed as to embrace 
cases because no good reason can be assigned why they 
were excluded from its provisions.” 

Dcnn vs. Reid et al. } 10 Peters, 5*23. 

“This statute unequivocally declares the law 
of this State to be that there shall be a right of 
action in favor of the next of kin of the deceased in all 
cases of wrongful death occurring in Ohio. Should 
such an explicit declaration he set aside by (he mere 
suggestion that the General Assembly was legislating 
for its own jurisdiction and for the citizens and resi¬ 
dents of Ohio only? We think that the presumption 
is rather that the General Assembly meant what it has 
said in unambiguous language. * * *” 

Pittsburgh, (\, C. & St. L. R. R. vs. Xaglor, 
3 L. R. A., (New Series) 473. 

The* appellees would have the court read into the statute a 
provision for making the improvements other than repaving 
Louisiana Avenue—in other words, supply the supposed 
omission committed by Congress. This was sought to be 
done in the case of United States vs. Goldenberg, 168 
L. S., 04. In that case there was an act of Congress that pro¬ 
vided that where there was a decision of the collector as to 
the rate and amount of duties chargeable on imported mer¬ 
chandise the interested party would have within 10 days 
after, but not before, such ascertainment of duties, or within 
10 days after the payment of such charges, to make his pro¬ 
test, and that the interested parties should pay the full 
amount of the duties and charges ascertained to be due 
thereon. It was contended by the Government that what 
Congress meant was that not only must protest be made in 
10 days, but that the payment must be made in 10 days. 
Mr. Chief Justice Brewer, speaking for the court, held that 
the statute meant just what it said, holding: 

i 

“The primary and general rule of statutory con¬ 
struction is that the intent of the lawmaker is to be 
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found in the language that he has used. He is pre¬ 
sumed to know ihe meaning of words and the rules 
of grammar." 

The appellees in the court helow alleged in their answer 
that certain members of the Committees of the Senate and 
House of Representatives were told what changes the Com¬ 
missioners intended to make. I pon examination it will 
appear that there were several changes contemplated. No 
reason has been given why Congress chose only one of the 
proposed improvements and provided for that alone. If it 
had intended the provision to apply to the other proposed 
changes, it could have very easily have done so, especially 
since in the same section of the act it provided “For paving 
New Hampshire Avenue. Kye Street to 27th Street, two 
twentv-foot roadwavs and a ten-foot center parking, $10,- 
000 .** 

“No declaration of any such object on the part of 
( ongress i< found in the law. and when, if it had been 
the intention to coniine the operation ot what was 
done to judgments thereafter rendered or to cases not 
pending, it would ha\e been easy to have said so, we 
must presume that Congress meant the language em¬ 
ployed should have its usual and ordinary significa¬ 
tion. and that the old law should he unconditionally 
repealed." 

Iialto. A Pot. H. R. Co. vs. Grant, 98 U. S., 398. 

“These lakes are usually designated by public men 
and jurists, when speaking of them, as great inland 
waters, inland seas, or great lakes; and if Congress in¬ 
tended to have excluded them from the limitation of 
the liabilities of owners, it would have been most 
natural and reasonable, and. indeed, almost a matter 
of course, to have referred to them by a more specific 
designation." 

Moor* <f of. is. Amri'. Transit. Co., bo \\ S., 1. 

4 

“In other words, the first and familiar consideration 
is that, if Congress had intended to enact the statute 
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in that form, it would have done so by choice of apt 
words to express that intent.*’ 

The United States vs. Lex. M. <L' E. Co., 232 
U; S., 398. 


In the case of the United States rs. The First Xational 
Bank, 234 U. S., 245, it was contended that the words ‘‘mixed 
blood," as applied to Chippewa Indians, meant those having 
practically one-half white blood and one-half Indian blood, 
and evidence was taken in the case to show that “mixed 
blood" and “half-blood" were svnonymous. Several Indians 

C 

testified that they regarded the term “mixed blood" as apply¬ 
ing to those having one-half White blood and one-half 
Indian blood. Mr. Justice Day. in a very elaborate 1 opinion, 
held that the term “mixed blood" was construed to mean all 


who are identified as having a mixture of Indian and white 
blood in any proportion, holding that— 


“If Congress intended to remove restrictions only 
from those who had half white blood or more, it would 
have inserted in the act the words necessary to make 
that intention clear; that is, we deem this a case for 
the application of the often-expressed consideration, 
aiding interpretation, that if a given construction was 
intended, it would have been easy for the legislative 
body to have expressed it in apt terms ( Farrington rs. 
Tennessee, 95 U. S., 679, 089; 24 F. Fd., 558, 561 ; 
Union Nat. Bank vs. Matthews, 98 U. S.. 621. 627; 


25 L. Ed., 188, 189; Tompkins rs. Little Rock & Ft. 
8. R. Co., 125 U. S., 109, 127; 31 L. Fd.. 615, 624; 
8 Sup. Ct. Rep.. 762; United States rs. Lexington Mill 
& Elevator Co., 232 U. S., 399, 410; ante, 658, 662; 


34 Sup. Ct. Rep.. 337). 

“Congress was very familiar with the situation, the 
subject having been before it in many debates and 
discussions concerning Indian affairs. This was a 


reservation inhabited bv Indians of full blood and 
others of all degrees of mixed blood, some with a pre¬ 
ponderance of white blood, others with less, and many 
with very little. If Congress, having competency in 
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mind, and that alone, had intended to emancipate 
from the prevailing restrictions on alienation only 
those who were half white or more, by a few simple 
words it could have effected that purpose. We cannot 
believe that such was the congressional intent, and we 
are clearly of the opinion that tlie courts may not sup¬ 
ply the words which Congress omitted. Nor can such 
course he induced hv any consideration of public 
policy or the desire to promote justice, if such would 
he its effect, in dealing with dependent people.” 

The appellants arc either owners or lessees engaged in 

business on Louisiana Avenue, and for the most part have 

been so for a great manv vears. As such, thev are entitled 
• «. • # 

to conduct their business without hindrance or interference 
by radical structural changes in that avenue, without the ex¬ 
press will of Congress. The public, also, is interested to the 
extent that it uses and patronizes that thoroughfare for the 
purchase of commodities there sold, which is admitted by the 
pleading to be considerable. A determination adverse to the 
appellants will carry with it serious consequences. It would 
therefore be manifestly unsafe to interfere with the rights of 
the appellants and interests of the public upon the appellees' 
version of what transpired when two or three members of the 
committees of the Senate and House were taken bv the (Ann- 
missioners to inspect Louisiana Avenue. If the discussions 
had been reduced to writing, so that the court could know 
just what was said and done, and would not be compelled to 
rely upon tin* interpretation of the very persons who now 
claim the disputed authority, the acceptance of even such 
written report, for the purpose of arriving at the intention of 
Congress, would be attended with enough danger. The Su¬ 
preme Court has held that it is unsafe to rely upon the de¬ 
bates and proceedings had in the passage of an act in deter¬ 
mining legislative intent. 

‘‘The argument sought to be founded upon the 
various phases assumed by the provisions of the act 





of July 8, 1870, in its passage through the two houses 
of Congress is very unsafe and unreliable as a basis of 
judicial action, particularly when the only inference 
sought to be drawn is one as to what view Congress 
took of the act of 1830 in enacting the act of 1870.” 

Congress is presumed to have had former statutes in jtari 
materia before it. to have been acquainted with former judi¬ 
cial construction, and to have passed new statutes on the same 
subject with reference thereto; and this is true even where 
there is a wide difference in phraseology between earlier and 
later statutes relating to the same subject. 

Section 77, R. S. />. C., provides that— 

“The Board of Public W orks shall have entire con¬ 
trol of and make all regulations which they shall 
deem necessary for keeping in repair the streets, ave¬ 
nues, alleys, and sewers of the city, and all other 
works which may be entrusted to their charge by the 
Legislative Assembly or Congress.” 

The Commissioners are vested with all the authority for¬ 
merly held bv the Board of Public Works, and. reiving 
upon the section above quoted, they attempted to make a 
change in the width of “G” Street northeast, between Fourth 
and Fourteenth Streets, by increasing tin* sidewalk space and 
decreasing the roadway, and to make similar changes on 
Seventh Street from Maryland Avenue to Florida Avenue 
northeast. Certain citizens thereupon, in their capacity of 
taxpayers, filed their bill of complaint against the (omniis- 
sioners to enjoin them from making the proposed changes, 
on the ground that they were without authority so to do; and, 
while the lower court sustained the authority of the Commis- 

%j 

sioners, this court, in the case of Walter rs. Macfarland , 
27 App. D. C., 182, reversed the lower court. Mr. Justice 
Shepard, in delivering the opinion of the court, said: 

“Municipal governments exist and exercise author¬ 
ity through legislative sanction. For convenience of 
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administration, they are created as agents of govern¬ 
ment for certain local purposes, and have such powers 
only as are expressly conferred or may he fairly and 
reasonably implied as necessary to carry into effect 
such as have been expressly granted (Branctt rs. 
Denison. 14.1 l \ S„ 111. 130; 30 L. Ed.; 12 Sup. Ct. 
Rep.. 810). And. while the laying out. opening, and 
improvement of streets in towns and cities are matters 
of peculiar fitness for municipal regulation and con¬ 
trol. powers relating thereto must he similarly con¬ 
strued (authorities quoted). 

“The municipal organization of the District of Co- 
lumbia is of a peculiar character. There is no gen¬ 
eral organic law covering all of the ordinary powers 
usually conferred in the creation of municipal cor¬ 
porations throughout several States of the I nion—no 
formal municipal charter, so to speak. 

“The Commissioners, though vested from time to 
time with tlx* power to make important regulations, 
are ministerial officers. There is no special municipal 
council or legislative body, as was the case under the 
preceding form of municipal government. Congress 
possesses and has retained the powers of a local legis¬ 
lature*. Sometimes it enacts special laws relating to 
loeal affairs, and sometimes it delegates to the Com¬ 
missioners extensive powers to make rules and regula¬ 
tions respecting specified subjects. 

“The title in fee to all streets and public reserva¬ 


tions in the city of Washington is vested in the t inted 
States, and the public parks have been specifically 
intrusted to the care and supervision of one of the de¬ 
partments of the (ieneral < tovermnent. Congress has 
specially provided, from time to time, for the improve¬ 
ment and extension of the old. established streets, as 
well as for the opening of new streets, and the chang¬ 
ing and closing of others. While such works are 
provided to be done under the general supervision of 
the Commissioners, their discretion in all matters, in¬ 
cluding expenditures, is limited by the authorizing 
acts, and the special appropriations for the purpose. 
* * * In the light of these facts and in conform¬ 

ity with the general rule of construction before stated. 



we are constrained to hold that the Commissioners 
have not the power to narrow the roadway of the 
streets in question, notwithstanding it may he to the 
public advantage. The question is not one of ex¬ 
pediency, but of power. The exclusive control of the 
streets, and the power to make regulations for keeping 
them in repair, conferred by section 77 aforesaid, does 
not. in our opinion, necessarily imply the power to 
change their width at discretion, after they have been 
established and improved and have gone into general 
public use. If the power to narrow the width of the 
roadway at all. in a single street, can be implied from 
the general grant of power to control and repair, then 
it may be exercised to anv extent, in the discretion of 
the Commissioners, short of closing it completely. 
And if a single street or park thereof can be so nar¬ 
rowed, then all of the streets and avenues of the citv 
may be subjected to the same process at discretion.” 

It may be assumed that Congress knew of this decision 
of this court and of the limitation it placed upon the powers 
of the Commissioners, as it thereafter, without a single ex¬ 
ception, whenever it desired a change made in the estab¬ 
lished streets of Washington, not only gave the Commission¬ 
ers the authority in precise terms to make the change, but 
provided in the enactment itself exactly what the change 
should be. 

If it has been held that the words “to repair" do not carry 
the authority to the Commissioners of the District of Colum- 
bia to change the width of a street, at their discretion, 
after it has gone into public use, certainly the words ‘“to 
repave" do not empower the Commissioners to carry into 
effect the changes which they now propose to make. 

“This act was in force when the act of 1866—the 
act in controversy—was passed, and it will be seen 
that birds and fowls are not embraced in the term 
‘animals/ and that they are free from duty, not be¬ 
cause they belong to the class of ‘living animals of 
all kinds/ but for the reason that they are especially 
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designated. It is <juitc manifest that Congress, adopt¬ 
ing the popular signification of the word ‘animals,’ 
applied it to quadrupeds, and placed birds and fowls 
in a different classification. Congress having, there¬ 
fore. defined the word in one act, so as to limit its 
application, how can it he contended that the defi¬ 
nition shall he enlarged in the next act on the same 
subject. when there is no language used indicating 
an intention to produce such a result? Both acts are 
in pari matrria. and it will be presumed that if the 
same word lie used in both and a special meaning 
were given it in the first act, in the absence of any¬ 
thing to show a contrary intention.” 

Itcichc et al. vs. Smifthe, 80 U. 8., 162. 


The interpretation which the appellees seek to put upon 
the act of June •’>, 1020, is directly opposed to the policy of 
Congress with reference to changes in the streets and avenues 
in the cities of Washington and Georgetown within the fire 
limits as established by congressional legislation since the 
year 1870. 

Congress by the act of April 6, 1870 (Sec. 225, R. S. D. C.), 
provided: 

“The proper authorities of the District are author¬ 
ized to set apart from time to time, as parks, to be 
adorned with shade-trees, walks and inclosed with 
curb-stones, not exceeding one-half the width of any 
and all avenues in the said city of Washington, except 
Pennsylvania, Louisiana, and Indiana Avenues, and 
Kour-and-a-half Street between the Citv Hall and 
Pennsylvania Avenue, leaving a roadway of not less 
than thirty-five feet in such roadways on each side 
of the park in the center of the same; but such in¬ 
closures shall not he used for private purposes.” 


Congress by act of May 18, li)10 (District appropriation 
hill), specifically authorized the Commissioners to make 
changes of roadwav widths between curbs in about twenty 
streets within the fire limits, each street being specifically 
named in the act. some of them—Eleventh Street northwest 
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between Eye and Iv—being broadened from 35 to 50 feet; 
20th Street between Pennsylvania Avenue and M Street 
widened from 32 to 50 feet; Massachusetts Avenue between 
3d and 411 i streets, from 30 to 50 feet, and others of the 
streets named being broadened and some narrowed; and this 
proviso was added to the specific authority given “that they 
(the Commissioners) are similarly authorized to change any 
roadway width by an amount not in excess of one foot when¬ 
ever hereafter thev consider the same necessary and advisable 

a. 

in connection with the resurfacing or other improvements of 
the street." 

In the District of Columbia appropriation bill (39 Stats., 
1014), where 14th Street and several other-streets are wi¬ 
dened. the authority to widen is given in each instance and 
the number of feet also. 

By the act of Congress of March 2, 1893 (22 Stats., 532), 
and June 28, 1898 (38 Stats., 519), provision was made for 
a permanent system of highways in that part of the District 
lying outside the cities of Washington and Georgetown, and 
it was required that this system should conform as nearly as 
possible to the street plans of the city of Washington, and 
no authority was given to change the width of a single es¬ 
tablished street in either Washington or Georgetown. 

The repeal of statutes by implication is not favored and 
will not he indulged in if there is any other reasonable con¬ 
struction. It would be most unreasonable to suppose that the 
legislative body would, by doubtful inference, repeal salu¬ 
tary provisions in the very early statutes which in previous 
enactments it has cautiously preserved and courts are es¬ 
pecially averse to the implied repeals that may affect property 
rights; and this is especially true where there is a public 
statute of long standing. 

“The plaintiff further insists that the first and 
second sections of the act of May 27, 1880, repeal by 
implication the third section of the act of March 23, 
1904. There is no ground for such a contention. It 
is most unreasonable to suppose that Congress in- 
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tended by doubtful inference to repeal the salutary 
provision of section 1 of the act of 1804, which in 
numerous enactments it had cautiously preserved for 
a period of seventy-six years, and on which the titles 
to a vast domain rested.*" 

Fusttfll rs. (i />////. lid l . S.. 550. 

“There is no express repeal of the act of 1789 to be 
found in this act of 1800. Nor does it contain any 
negative terms which are necessarily contrary to the 
previous affirmative act. A later act is never con¬ 
strued to repeal a prior act unless there be a con¬ 
trariety or repugnancy in them, or at least some 
notice taken of the former act so as to indicate an in¬ 
tention to repeal it. The law does not favor a repeal by 
implication unless the repugnance be quite plain; 
hence it has been decided that, although two acts of 
Parliament he seemingly repugnant, yet if there be 
no clause of non ohstante in the latter, they shall, if 
possible, have such construction that the latter may 
not be a repeal of the former by implication.'* 

Lessee of Doolittle ex. Bryan et al., 14 Howard, 
503. 

That Congress recognized the character of Louisiana 
Avenue as a purely business street by specifically excepting 
it from those streets in which parkings might be placed is 
clearly shown by the act of April 0, 1870, above quoted, and 
by the act of July 1. 1898 (30 Stats., 571), it gave the right 
to use for business purposes all of the sidewalk and parking 
which was not needed in the judgment of the Commissioners 
by the general public, under such general regulations as the 
Commissioners might prescribe; and this right applied to all 
abutting business on business streets. The exact wording of 
this portion of the statute is as follows: 

“That wherein any portion of a street more than 
one-half of the front is occupied and used for busi¬ 
ness purposes, the Commissioners are authorized and 
directed to denominate such portion of the street as a 
business street and shall authorize the use for busi¬ 
ness purposes by abutting property-owners of so much 
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of the sidewalk and parking as may not be needed, in 
the judgment of the said Commissioners, by the gen¬ 
eral public, under such general regulations as the 
said Commissioners may prescribe/’ 

It thus appears that the appellants and all others in a 
similar situation on Louisiana Avenue have direct congres¬ 
sional authority to use for business purposes as much of the 
parking and sidewalk in front of their respective places as 
is not needed by the public, and this right the Commission¬ 
ers cannot abridge or modify unless public need requires it. 

It certainly could not be contended that the placing of an 
ornamental parking in the middle of the avenue was to meet 
a public need, and to find room and make space for the 
construction of this park they are attempting to take 25 feet 
of sidewalk, badly needed for business purposes, and throw 
it into the roadway and use the same amount of space in the 
middle of the roadwav for the nark, not onlv unuseful and 
unnecessary, but which will constitute a serious impediment 
to vehicular movement on Louisiana Avenue. 

It is therefore contended by the appellants that the Com¬ 
missioners of the District of Columbia, in attempting to carry 
into effect the proposed plans for the structural changes of 
Louisiana Avenue as approved August 27. 1920, and more 
particularly described in the blue-prints filed as exhibits to 
the answer to the bill of complaint, are acting without any 
authority of law, and that the court erred in refusing to 
grant a preliminary injunction restraining them from carry¬ 
ing into effect such changes and in dismissing the bill of 
complaint. 

Respectfully submitted. 

CHARLES A. DOUGLAS, 
CONRAD H. SYME, 

Attorneys for Appellants. 
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IN THE 




OCTOBER TERM, 1920. 


No. 3459. 



HARRY SHERBY ET AL., Appellants, 

vs. 

CHARLES W. KUTZ and LOUIS A. BROWNLOW, Com¬ 
missioners of the District of Columbia, Appellees. 


BRIEF ON BEHALF OF THE APPELLEES. 


Statement of the Case. 

The petitioners are merchants doing business on Louisiana 
avenue between 9th and 10th streets northwest, and filed 
their bill to enjoin the Commissioners of the District of 
Columbia from narrowing the sidewalk on said avenue by 
setting back the curb, and to enjoin the Commissioners 
from constructing a park in the middle of said avenue, 
claiming that the Commissioners were acting in excess of 



o 


their authority in carrying out a provision of the Act of 
June 5. 1920 (District appropriation bill), which carries an 
appropriation in the following words: 



“For repaving the roadway on Louisiana avenue, 
Pennsvlvania avenue and Tenth street in accordance 
with plans approved by the Commissioners of the 
District of Columbia, $60,000.*’ 


A preliminary restraining order was issued under a rule 
to show cause, and an answer was filed to the rule, set out in 
paragraph 13 thereof (Record, p. 16), that members of the 
House and District Appropriation Committees, following the 
custom in such cases, were taken to the scene and told that 


it was the plan of the Commissioners to narrow the side¬ 


walk on each side of the street, to repave the roadway with a 
good, smooth pavement, and to establish a parking space in 
the center of said avenue, and to require the removal of un¬ 
safe and unsanitary structures then existing contiguous to 
the building line; “that the members of said Committee were 


heartily in accord with the Commissioners upon the said 
proposed changes.'* and pursuant to their recommendation 


Congress passed the Act of Tune 5. 19*20. before referred to. 


“giving the respondents full and complete authority to make 
such changes as they might deem proper under the cir¬ 
cumstances.” 


A hearing was held before Mr. Justice Gould. Septemhei 
1 1th. 1920. in the Supreme Court of the District of Columbia 
upon the petition and the answer to the rule the restraining 
order was dissolved, and the petitioners desiring to appeal, 
the District adopted the answer to the rule to show cause as 
its answer to the bill (Record, p. 18) : and thereupon a final 
decree was entered reciting a hearing on bill and answer, and 
finally dismissing the cause. An appeal was noted before to 
court and bond fixed. On September 22d. a motion was 
made in this court to advance the cause for an earlv hearing. 
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This motion was not opposed, but, on the contrary, counsel 
stated in open court that it was the desire of the defendants 
to have the earliest possible hearing upon this case. On 
September 14th, the date of the final decree, counsel for the 
petitioners were advised that the work would go forward un¬ 
less steps were taken to prevent it. On October 1st, applica- . 
tion was made to this court for a restraining order, which 
was granted, and the work thereupon stopped after it had 
progressed to a considerable degree. On October 5th, re¬ 
spondents filed an answer to the application for the restrain¬ 
ing order, coupled with a motion to dissolve it, which was 
called to the attention of the court, after two clear days' 
notice, as provided for in the restraining order, to wit, on 
the 8th day of October, and the court thereupon set the case 
for full hearing on the 15th day of October. 

ARGUMENT. 

The main proposition in this case is whether the Com¬ 
missioners exceeded their authority under the terms of the 
legislation above quoted. It is submitted, and it is reason¬ 
ably free from doubt, that they did not. Under the ele¬ 
mentary doctrines of equity practice, the averments of the 
answer, being conceded by counsel to be true and not being 
contradicted, in a hearing on bill and answer must be taken 
to be true in fact. This was the attitude of the court below 
and it was upon the averments of the answer, coupled with 
the peculiar language of the statute, that the final decree 
was based. It will be noticed that in the same legislation 
there are many items for paving and repaving streets, but 
in this item alone occurs the phrase, “in accordance with 
plans approved by the Commissioners.” The contention of 
the petitioners that the provision for repaving the roadway 
means merely putting another surface upon the roadway 
or replacing the old pavement with a similar or a different 
pavement is an impossible construction for two reasons— 
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that, nowhere else in this statute or in any of the other sim- 
ilar statutes, where paving and repaving is provided for. is 
there a provision that it shall he done ‘‘in accordance with 
plans approved by the (’ommissioners,” and, secondly, this 
construction ignores entirely the phrase just quoted, which 
occurs in the statute only in the provision applicable to 
Louisiana avenue. 

Counsel for the petitioners admitted in argument, and 
it could not well be denied, that if plans had been made 
and approved by the Commissioners at the time the legisla¬ 
tion was passed, the present controversy could not have 
arisen. This, it is submitted, is an admission of the 
whole* ease, for Congress had like authority to authorize the 
Commissioners to prepare a plan for the improvement of 
this street and to put it into execution. The power of Con¬ 
gress is as ample in the latter case as in the former, and, in 
view of the statement of facts made in paragraph Id of the 
answer to the original bill before referred to ( Record, p. 16) 
and admitted by counsel to be true, there is no question 
that the members of the Committees to whom was intrusted 
this duty of ascertaining the propriety of the proposed ex¬ 
penditures were thoroughly cognizant with the general plan 
of ilu* Commissioners, which included, as specifically stated, 
a space for parking purposes in the center of Louisiana ave¬ 
nue. The argument of counsel that statements made to a few 
members of Congress, or a few members of the Committees, 
should be entirely disregarded, is to invite the court to shut 
its eyes, to what is a matter of common knowledge, to the 
manner in which the vast volume of work in Congress is 
done. Every intelligent person knows that work is en¬ 
trusted to committees and these committees are divided into 
subcommittees, and of these subcommittees several members 
often will undertake to investigate and report back to their 
colleagues whether or not a certain work is desirable 


or a certain appropriation .needed. This was one matter that 
was referred to by the court below' in reaching its conclusion. 



5 


The policy of establishing parks in the center of streets 
and at street intersections is not a new one, nor something 
that lias been evolved over night by the Commissioners in 
this case. Indiana avenue and New York avenue have 
had such parks for a great many years and in more recent 
years the central park in New York avenue has been abol¬ 
ished; and under their general powers the Commissioners 
have established parks in the center of Maryland avenue 
east of the Capitol, K street from Washington circle to Rock 
creek, Ohio avenue from 12th to loth street. New Hamp¬ 
shire avenue from I to 27th street (now in course of con¬ 
struction), Adams Mill road from Calvert street to the en¬ 
trance to the Zoo park and Tilden street northwest east of 
Connecticut avenue. Nearly every appropriation bill con¬ 
tains appropriations for small parks at the intersections of 
streets and avenues. These parks, when space is laid aside 
under authority of law, as set out in the answer to the pe¬ 
tition for a restraining order, are, under recent laws, turned 
over to the Superintendent of Public Parks and Grounds, 
who asks for appropriations for beautifying and caring for 
the same. This explains why the Commissioners stated 
that they have no money to improve this park and why no 
money was appropriated to pay for the paving, since it never 
was the intention of the Commissioners, nor of Congress, 
that this center space should be paved. The appropriation 
was not large enough to do this and to repave Louisiana 
avenue with its original width of 80 feet with a smooth 
pavement and to reset the curbstones as planned by the 
Commissioners. The truth of the matter is that the peti¬ 
tioners are not so much interested in the central parking as 
they are in being deprived of the space taken from the pave¬ 
ment on each side of the street and which they have used 
for business purposes for many years under police regula¬ 
tions passed by the Commissioners permitting such use and 
found on page 14 of the record; but, so far as this use of the 
pavement is concerned, this is a matter entrusted absolutely 
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to the discretion of the Commissioners and was so decided 
by this court in Crupper vs. The District of Columbia (47 
App., 345). 

As to what constitutes repaving, an interesting decision 
and one very pertinent to the present case is found in Dick¬ 
inson vs. Detroit (111 Mich., 480, 481). There the city 
council by ordinance undertook to improve a roadway 200 
feet wide, the center of which was paved to a width of 40 
feet, by constructing a central parking and putting a road¬ 
way upon either side 25 feet wide. The question arose as to 
whether this was a repaving of the street, the cost of which 
should be borne by the city, or whether it was new paving 
and assessable against the adjoining property owners. The 
court held that this was a repaving and the cost should be 

borne bv the citv. 

%■ 

As stated in the oral argument, there were two factions 
among the merchants affected by the proposed improve¬ 
ments. one of which is in sympathy with the Commissioners 
and in favor of the plan proposed and the other of which, 
probably the majority are opposed to the plan, for the reason, 
before stated, that it will deprive them of the use of a portion 


of the sidewalk. This situation is referred to in the answer 


at tlie end of paragraph 13 (Record, p. 10), where it is 
stated that the Commissioners went into consultation with 


the merchants to be affected by the improvements, and that 
it was their intention originally to take 20 feet from each 
sidewalk, which was eventually reduced to 12V 2 feet upon 
protest of the merchants, among whom were some of the 
petitioners of the present case. 


Repeal of the Act of 1870. 

The main argument of the appellants is that the Act of 
April 8. 1870. contained an express prohibition against the 
establishment of a center park in Louisiana avenue (also 



Pennsylvania and Indiana avenues and Four-and-a-half 
%/ 

street) ; that the act under discussion, giving authority to 
repave, is a repeal of the Act of 1870 only by implication; 
and that as such repeals are not favored by the courts the 
Commissioners are without authority to make the central 
parking on Louisiana avenue contemplated by them and 
resisted by the petitioners in this case. 

That Congress did repeal by necessary implication the 
Act of 1870 is clear from the facts set out in the answer and 
admitted to be true. The Act of 1920 is inconsistent with 
the Act of 1870 and. being the later act, must prevail over 
the old statute. This is elementary. 

But whatever force arises from appellants’ argument in 
this respect is utterly destroyed by the express repeal of that 
act. so far as it relates to Louisiana and Indiana avenues, 
by the Act of March 3, 1881, 21 Stats., 402. That act 
recites: 


‘ ‘ For Streets. ’ ’ 

“For sweeping, cleaning and sprinkling streets 
and avenues * * * Provided, That so much of 

the Act of Congress approved April sixth, eighteen 
hundred and seventy, as prohibits the Commission¬ 
ers of the District of Columbia from narrowing the 
carriageways of Louisiana and Indiana avenues and 
a portion of Fourth-and-a-half street be, and the 
same is hereby, repealed.” 

The prohibition in the Act of 1870 against central parks 
was, of course, to prevent the narrowing of the carriageway's, 
as appears from the further limitation that such roadways 
should not be narrowed to a width less than thirty-five feet, 
one on each side. The obvious intention of Congress, in the 
Act of 1881. was to remove Louisiana and Indiana avenues 
from the operation of the restrictions carried in the earlier 
act and to give them the same authority over these avenues 
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that they had over other streets. If this be not the meaning 
of the later act. then it means nothing. 

Statutes and Decisions Generally. 

There are other statutes and a number of decisions of 
considerable interest and importance to the question involved 
in this ease, which are here referred to for the information 
of the court. 

It is claimed that section 77. R. S. D. C.. a re-enactment of 
the Act of Fehruarv *21. 1871, IB Stat., 427. is sufficiently 
broad for the purposes of the present case. 

“Sec. 41. The Commissioners (Board of Public 
Works) shall have entire control of and make all 
regulations which they shall deem necessary for keep¬ 
ing in repair the streets, avenues, alleys, and sewers 
of the citv. and all other works which may he in- 
trusted to their charge by Congress/’ 

On July 10. 1871 (Acts of Assembly, I). C., 1871, p. 10), 
the Legislative Assembly of the District of Columbia passed 
an act providing for a loan of four million dollars “for the 
improvement and repair of the streets, avenues, alleys and 
roads” in the District of Columbia, said sum to be expended 
under the Act of Congress of February 21. 1871. and as fullv 
as may be practicable and consistent with the public interest, 
in conform it;/ n ith the plan ami improvement submitted to 
set'd 1e (fid at a re b;/ the Board of Public Works of said District 
in its communication hearing date June 20. 1871. 

The report accompanying this plan states: 

“This statement, it will he seen, contemplated 
nermanent improvements in every portion of the 
District of Columbia, and comprises almost every 
street and avenue in the cities of Washington and 
Georgetown, as well as all the roads in the county. 
It provides for the streets in the central part of Wash- 
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ington. by lessening the width of the carriageways, 
and paving and sewering them." 

This report was addressed “To the Common Council of 
the District of Columbia, was dated “Washington, D. C., 
June *20, 1871." and was signed by H. I). Cooke. James A. 
Magruder, Alex. I\. Shepherd, A. B. Mullet, and S. P. Brown. 
These men composed the first Board of Public Works, and 
the report submitted was under the title “Comprehensive 
Plan.” 

From this it is clear that the Board of Public Works and 
the Legislative Assembly understood that the board had 
authority to narrow carriageways. 

In Barnes ?v. District of Columbia (1 MacA.. 322, 
330-1). 


The court, in an opinion delivered by Mr. Justice Olin, 
said: 

“But it is argued that it is impossible to conceive 
of the existence of a municipal government that 
would not have power to open, improve, repair, and 
regulate the public streets and alleys within its cor¬ 
porate limits. All I have to say in reply is, if tho 
thing really cannot be conceived of by a rational 
mind, it probably cannot be done; but I must add 
that the act of Congress not only says that it can be 
done, but that it shall be done; and says so in lan¬ 
guage so plain that he who runs may read: ‘The 
Board of Public Works Shall Have Entire Con¬ 
trol of the Streets/ &c.” 

And the court added this reflection, p. 331: 

“After entire control of any subject or matter is 
given to one person or to a board, what kind of con¬ 
trol can be implied, by way of reversion or remainder 
in the District, to some other person or body? What 
fraction of the whole control of a given subject is the 
entire control?” 



10 


The United States Supreme Court said (Barnes vs. D. C., 
91 U. S., 540): 

“Whether the board of public works is also a part 
of and agency of the municipal corporation is the 
quesfion before us. 

1. The authorities state, and our own knowledge 
is to the effect, that the care and superintendence of 
streets, alleys and highways, the regulation of grades, 
and the opening of new and closing of old streets, 
are peculiarly municipal duties. No other power can 
so wisely and judiciously control this subject as the 
authority of the immediate locality where the work 
is to be done * (p. 547). 

The court further said: 

"This hoard is invested with the entire control and 
re (filiation of th< repair of streets and alleys, and all 
other works which may be intrusted to their charge 
by the legislative assembly of Congress. They shall 
disburse all the money appropriated by the legislative 
assembly or by Congress, or collected from property 
holders for the improvement of streets and alleys" 
(p. 549). 


And in discussion of the case of Bailey vs. Mayor (3 Hill, 
531, and 2 Denio, 431) the Supreme Court further said of 
the Board of Public Works: 

“If these courts had had before them the additional 

facts which exist in this case—to wit, that, in the 

verv statute which made the citv of New York a 
• *. 

municipal corporation, these persons had been ap¬ 
pointed to do everything necessary to be done respect¬ 
ing the rate and improvement of the streets being 
invented with their exclusive control; that without 
that body, and two other equally independent bodies 
(to wit the mayor and the legislative assembly, 
neither of them being declared in words to be part of 
the municipal body), the municipal corporation had 
no one part of an organized existence—we think they 
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would have arrived at the same conclusion, but would 
have found less difficulty in choosing a ground on 
which to place their judgment” (p. 554). 

U. S. vs. Cole, 18th D. C. (7 Mackey), 509, was an in¬ 
stance in which the Board of Public Works had, under this 
comprehensive or general plan for the improvement of the 
streets and avenues of the city, narrowed the roadway. It is 
there said: 


“The joint and several answers of the Commission¬ 
ers of the District and the Inspector of Buildings set 
out the history of the authority to make building 
regulations, and state that in pursuance of the author¬ 
ity given by the Act of Congress of February 21, 1871, 
the Board of Public Works, with the approval of the 
legislative assembly, adopted a general plan for the 
improvement of the streets and avenues, and, as a 
part of said plan, caused a space 18 feet wide to he 
parked next adjoining the building line on M street, 
and a space 40 feet wide to he parked on Massa¬ 
chusetts avenue next adjoining the building line, 
adjacent to defendant Cole’s property, and encircling 
the eastern apex thereof; that this parking has ever 
since remained, and is inclosed by a suitable fence; 
that outside of it there is a footway 12 feet wide on 
M street, and 15 feet wide on Massachusetts avenue, 
and that M street is 90 feet, and Massachusetts avenue 
160 feet wide where said Cole’s property borders 
thereon.” 

In District of Columbia vs. Metropolitan Railroad Com¬ 
pany, 8th Appeals, D. C., pp. 322, 326, 327, 328, 329, the 
court had occasion to consider the powers of the Board of 
Public Works respecting paving of streets on which were 
building lines of a street railroad. In this case the court 
considered the comprehensive plan mentioned ; the appropria¬ 
tion of four million dollars of the Legislative Assembly to 
carry it into effect and the improvement beyond the eompre- 
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hensive plan by the Board of Public Works without notice 
to the railroad company and without reference to its occu¬ 
pation of the streets which it was recpiired by its charter to 
keep in good order and repair. In its opinion the court 
said: 

“The Board of Public Works, as is clear from the 
charge and control of the matter of paving the streets 
and avenues of the city of Washington” (page 349). 

The court further said: 

“The city of Washington had been authorized and 
required ‘to open and keep in repair the streets and 
avenues’ of the citv (Act of May 15, 1820, 3 St at. 
583). Under the so-called territorial organization, 
the Legislative Assembly of the District of Columbia, 
which was no more than the municipal council of 
the District, was given ‘the care and charge of and 
the exclusive jurisdiction over all the public roads' 
of the District (Act of Feb. 21. 1871, 10 Stat., 420). 
And by the same aet it was given to the Board of 
Public Works do have entire control of and make 
all regulations which they shall deem necessary for 
keeping in repair the streets, avenues, alleys, and 
sewers of the city’ " (354). 

This court, in speaking of the words “entire control” 
given to the Board of Public Works, recognized that a broad 
power was conferred upon that body. The court said, (pp. 
355, 356): 


“And if the municipality may by regulation re¬ 
quire and compel the railroad company to perform 
its dutv in that regard, it certainlv mav, under the 
broad power of ‘entire control' given to it. perform 
that duty itself, if the railroad company fails to do 
it. and charge the cost to the railroad company. 
This we understand, indeed, not to be denied bv 
counsel for the defendant. The contention, as we 
understand it, is not that the municipality may not 
regulate the operations of the defendant, but that it 
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may not change its duty; and the argument then is, 
or would seem to be, that by requiring the defend¬ 
ant to change the pavement of its tracks so as to 
conform in character to the pavement of the remain¬ 
der of the street, the municipality changes the duty 
upon it different from that imposed by Congress. 

“We are not convinced by this argument. A 
change of pavement is not a change of duty. It is 
common experience that, in the progress of civiliza¬ 
tion and refinement, municipal methods that were 

once satisfactorv become whollv insufficient. The 

•/ «« 

old style of cobble-stone pavement, which was once 
universal and a remarkable improvement over earth 
and mud, would now be regarded, at least in Wash¬ 
ington. as intolerable. Municipalities should keep 
pace with the civilization of the age and the progres¬ 
sive wants of their communities. It is no reason, 
because one class of pavement was once deemed en¬ 
tirely satisfactory, that it should not be replaced from 
time to time with others shown or supposed to have 
superior advantages. It is well-settled law that a 
municipality, having general control over its streets 
and avenues, may alter their grades at will, may re¬ 
place one pavement with another as often as it deems 
expedient, and may impose successive imposition of 
taxes therefor (Smith vs. Corp. of Washington. 'JO 
How., 135; Goszler vs. Georgetown, 0 Wheat., 593; 
Dillon on Mun. Corp., secs., 685, 686, and notes). 
Indeed, this right to alter the grades of the streets 
and to provide for successive repavements thereof is 
distinctly recognized and authorized by Congress in 
the act chartering* the Metropolitan Railroad Com¬ 
pany as proper to be exercised by the corporate au¬ 
thorities of the District of Columbia; for section 5 
of that act, already cited, provides in express terms 
that nothing in this act shall prevent the Govern¬ 
ment at any time at their option from altering the 
grade or otherwise improving all avenues and streets 
occupied by said roads , or the city of Washington 
from so altering or improving such streets and ave¬ 
nues, and the sewerage thereof, as may he under their 
respective authority and control; and in such event 
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it shall be the duty of the said company to change 
their said railroad so as to conform to such grade 
and pavement.’ ” 

Justice Shepard, in his dissenting opinion, in speaking of 
the power of the Board of Public Works, said: 


“Whilst the rig Jit to regulate the improvement of 
the streets and the use of the same had been con¬ 
ferred upon the Board of Public Works in general 
terms, and in the exercise thereof it might permit 
the defendant to construct its tracks part at a time, 
its power clearly did not extend to the exemp¬ 
tion of defendant from a liability on an obligation 
that had been imposed by Congress. What it could 
not do directly it could not do indirectly” (373). 


In McBride vs. Ross, 
said: 


13 App. D. C., 570, 570, the court 


4 They (the Commissioners) have the power to 
maintain this suit as Commissioners and governing 
officers of the District of Columbia, because they 
are, by existing laws, as we have seen, invested with 
the control and regulation of the public streets of 
the city of Washington, with certain exceptions in 
which the street in question is not included. In ad¬ 
dition to this a recent act of Congress, enacted ap¬ 
parently to remedy an omission pointed out in the 
case of District of Columbia vs. Libbev. 0 App. D. C., 
221. expressly transfers to and vests in the Commis¬ 
sioners the jurisdiction and-control of the street park¬ 
ing in the streets and avenues” (30 Stat., 570). 


On page 578, the same case, the court said: 


“The Commissioners, three in number, are its gov¬ 
erning officers, and in that capacity have succeeded 
to the control over the streets and highways that was 
once vested in the Board of Public Works under the 
preceding municipal government.” 

Wagenhurst vs. Wineland. 20 App. D. C., 
85. 
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“The Acts of the Legislative Assembly, of Congress 
and the decisions quoted in this brief seem to bring 
the test of the meaning of ‘entire control’ within the 
rule laid down by Justice White in New York, etc., 
R. Co. vs. Interstate Commerce Com. 200 U. S., 361, 
401-2. where it is said: ‘We concede that the inter¬ 
pretation given by the Commission in those cases to 
the act to regulate commerce is now binding, and, 
as restricted to the precise conditions which were 
passed on in the cases referred to, must be applied 
to all strictly identical cases in the future: at least, 
until Congress has legislated on the subject. We 
make this concession because we think we are con¬ 
strained to so do, in consequence of the familiar rule 
that a construction made by the body charged with 
the enforcement of a statute, which construction has 
long obtained in practical execution, and has been 
impliedly sanctioned by the re-enactment of the stat¬ 
ute without alteration in the particulars construed 
when not plainly erroneous, must be treated as read 
into the statute.” 

“An instance in which the Board of Public Works 
has, under this comprehensive or general plan for 
the improvement of the streets and avenues of the 
city, narrowed the roadway appears in the reports. 
It is there said: 

‘The joint and several answers of the Commis¬ 
sioners of the District and the Inspector of Buildings 
set out the history of the authority to make building 
regulations, and state that in pursuance of the au¬ 
thority given by the act of Congress of February 
21, 1871, the Board of Public Works, with approval 
of the legislative assembly, adopted a general plan 
for the improvement of the streets and avenues, and, 
as a part of said plan, caused a space 18 feet wide 
to be parked next adjoining the building line on M 
street, and a space 40 feet wide to be parked on 
Massachusetts avenue next adjoining the building 
line, adjacent to defendant Coles property, and en¬ 
circling the eastern apex thereof; that this parking 
has ever since remained, and is inclosed by a suitable 
fence; that outside of it there is a footway 12 feet 
wide on M street, and 15 feet wide on Massachusetts 
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avenue, and that M street is 90 feet, and Massachu¬ 
setts avenue 1GO leet wide where said Coles prop¬ 
erty borders thereon.’ 

1'. S. r*. Cole, l.S I). C. (7 Mack.), 504.’’ 

I In* Supreme Court reviewed the powers of the Commis¬ 
sioners in District oi Columbia vs. Woodbury, and after such 
review said: “So, in tins ease, the Commissioners, having full 
control of the streets, are under a duty to keep the public 
ways of tlie eitv in such condition that thev can be used 

with reasonable safetv." 

%> 

D. C. vs. Woodburv, 136 U. S., 450. 


Speaking of the power of the Commissioners under the 
Act of duly 1. 1898 (Ml) Statutes, o70), this court has said: 

“They have the power to maintain this suit as 
Commissioners and governing officers of the District 
of Columbia, because they are, by existing laws, as we 
hare seen, invested with the control and regulation 
of the public streets of the City of Washington, with 
certain exceptions, in which the street in question is 
not included. In addition to this a recent act of Con¬ 
gress. enacted apparently to remedy an omission 
pointed out in the ease of District of Columbia vs. 
Libbey, 9 App. D. (\, 321, expressly transfers to and 
vests in the Commissioners the jurisdiction and con¬ 
trol of the street parking in the streets and avenues. 
30 Stat., 570.” 

McBride vs. Boss, 13 App. D. C., 576-579. 

In conclusion, a brief reference to the case of Walters vs. 
Macfarland, 27 App., 182, a decision relied on bv the appel¬ 
lants, may not be out of place. 

That case involved the power of the Commissioners of the 
District to narrow the roadway of an old-established street. 
There was no question of a central parking, as in the present 
case. The court discussed section 77 of the Revised Statutes 
of the District of Columbia, originally passed by Congress 




February 21, 1871, 1G Stat., 471, and hereinbefore set out, 
giving the Board of Public Works entire control of the streets, 
and section 227) of those statutes, referred to in this discussion 


as the act of 1870, and held that the act of 1870 was con¬ 
trolling—an entirely erroneous decision, it is respectfully 
submitted, notwithstanding the high character of the court 
as it was then constituted. The Act of 1881 was not dis¬ 
cussed at all in that opinion and apparently not called to the 
attention of the court. The single point decided was the 
power to narrow a roadway. That question does not arise in 
this case. The roadway of Louisiana avenue will be eighty 
feet after the proposed improvement; it is that width at the 
present time. The question here is as to the power of the 
Commissioners to take portions of the sidewalks and convert 
them into a central park under the terms of the appropria¬ 
tion act of 1920, and as the Commissioners have, admittedly, 
under existing law and the decisions of this court (Crupper 
vs. D. C., 47 App., 845) full control over the sidewalk space, 
the discussion dwindles to a point which seems to be more 
theoretical than substantial. The decision in the Walters 
case, at least, should be confined to the facts of that case, 
and should not, in fairness, he extended to apply to statutes 
not then before the court and to an entirelv different state 
of facts. 


It is respectfully submitted that in view of the various laws 
above cited, the decisions of the old Court in General Term, 
the decisions of this court and of the Supreme Court of the 
United States, it is clear that the judgment below was correct 
and should be affirmed. 

F. H. STEPHENS, 
Corporation Counsel. 
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